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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 520

Oral Dosage Form New Animal Drugs;
Praziquantel, Pyrantel Pamoate, and
Febantel Tablets

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a supplemental new animal
drug application (NADA) filed by Bayer
Corp., Agriculture Division, Animal
Health. The supplemental NADA
provides for use of a larger size of
praziquantel/pyrantel pamoate/febantel
tablet for the removal of several species
of internal parasites in dogs.

DATES: This rule is effective April 28,
2003.

FOR FURTHER INFORMATION CONTACT:
Melanie R. Berson, Center for Veterinary
Medicine (HFV-110), Food and Drug
Administration, 7500 Standish P1.,
Rockville, MD 20855, 301-827-7543, e-
mail: mberson@cvm.fda.gov.

SUPPLEMENTARY INFORMATION: Bayer
Corp., Agriculture Division, Animal
Health, P.O. Box 390, Shawnee Mission,
KS 66201, filed a supplement to NADA
141-007 that provides for use of a larger
size of DRONTAL PLUS (praziquantel/
pyrantel pamoate/febantel) Tablets for
the removal of several species of
internal parasites in dogs. The
supplemental NADA is approved as of
February 10, 2003, and the regulations
are amended in 21 CFR 520.1872 to
reflect the approval. The basis of
approval is discussed in the freedom of
information summary.

In accordance with the freedom of
information provisions of 21 CFR part
20 and 21 CFR 514.11(e)(2)(ii), a
summary of safety and effectiveness
data and information submitted to
support approval of this application
may be seen in the Dockets Management
Branch (HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852, between 9
a.m. and 4 p.m., Monday through
Friday.

The agency has determined under 21
CFR 25.33(d)(1) that this action is of a
type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment

nor an environmental impact statement
is required.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects in 21 CFR Part 520

Animal drugs.

» Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to the
Center for Veterinary Medicine, 21 CFR
part 520 is amended as follows:

PART 520—ORAL DOSAGE FORM
NEW ANIMAL DRUGS

= 1. The authority citation for 21 CFR
part 520 continues to read as follows:

Authority: 21 U.S.C. 360b.
= 2. Section 520.1872 is amended by
adding new paragraph (a)(3), and by
revising the table in paragraph (c)(1)(i) to
read as follows:

§520.1872 Praziquantel, pyrantel pamoate,
and febantel tablets.

(a) * x %

(3) Tablet No. 3: 136 milligrams (mg)
praziquantel, 136 mg pyrantel base, and
680.4 mg febantel.

* * * * *

Weight of animal Number of tablets per dose
Kilograms Pounds Tablet no. 1 Tablet no. 2 Tablet no. 3

09t01.8 2t0 4 1/2

2.31t03.2 5to7 1

3.6to5.4 810 12 11/2

59to 8.2 13 to 18 2

8.6 to 11.4 19 to 25 2172

11.8 to 13.6 26 to 30 1

14.1 to 20.0 31 to 44 11/2

20.4 to 27.2 45 to 60 2 1
27.7 t0 40.9 61 to 90 11/2
41.3to 54.5 91 to 120 2
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* * * * *

Dated: April 4, 2003.
Steven D. Vaughn,

Director, Office of New Animal Drug
Evaluation, Center for Veterinary Medicine.

[FR Doc. 03-10416 Filed 4-25-03; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 558

New Animal Drugs for Use in Animal
Feeds; Chlortetracycline and
Sulfamethazine

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of an abbreviated new animal
drug application (ANADA) filed by
Pennfield Oil Co. The ANADA provides
for the use of a fixed-combination Type
A medicated article containing
chlortetracycline and sulfamethazine to
make two-way combination drug Type C
medicated feeds for beef cattle.

DATES: This rule is effective April 28,
2003.

FOR FURTHER INFORMATION CONTACT:
Lonnie W. Luther, Center for Veterinary
Medicine (HFV-104), Food and Drug
Administration, 7519 Standish P1.,
Rockville, MD 20855, 301-827-8549, e-
mail: lluther@cvm.fda.gov.
SUPPLEMENTARY INFORMATION: Pennfield
0Oil Co., 14040 Industrial Rd., Omaha,
NE 68137, filed ANADA 200-314 for
use of PENNCHLOR S 700
(chlortetracycline/sulfamethazine), a
fixed-combination Type A medicated
article used to make two-way
combination drug Type C medicated
feeds for beef cattle. Pennfield Oil Co.’s
PENNCHLOR S 700 Type A medicated
article is approved as a generic copy of
Alpharma Inc.’s AUREO S 700,
approved under NADA 35-805. The
ANADA is approved as of January 29,
2003, and the regulations are amended
in 21 CFR 558.140 to reflect the
approval. The basis of approval is
discussed in the freedom of information
summary.

In accordance with the freedom of
information provisions of 21 CFR part
20 and 21 CFR 514.11(e)(2)(ii), a
summary of safety and effectiveness
data and information submitted to
support approval of this application

may be seen in the Dockets Management
Branch (HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852, between 9
a.m. and 4 p.m., Monday through
Friday.

The agency has determined under 21
CFR 25.33(a)(2) that this action is of a
type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects in 21 CFR Part 558

Animal drugs, Animal feeds.
m Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to the
Center for Veterinary Medicine, 21 CFR
part 558 is amended as follows:

PART 558—NEW ANIMAL DRUGS FOR
USE IN ANIMAL FEEDS

» 1. The authority citation for 21 CFR
part 558 continues to read as follows:

Authority: 21 U.S.C. 360b, 371.

§558.140 [Amended]

m 2. Section 558.140 Chlortetracycline
and sulfamethazine is amended in para-
graph (a) by removing “046573” and by
adding in its place “Nos. 046573 and
053389”".

Dated: April 1, 2003.
Stephen F. Sundlof,
Director, Center for Veterinary Medicine.
[FR Doc. 03—-10418 Filed 4-25-03; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[CGD07-03-048]
RIN 1625-AA09

Drawbridge Operation Regulations;
Atlantic Intracoastal Waterway, Miles
1062.6 and 1064.0 at Fort Lauderdale,
Broward County, FL

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
temporarily changing the regulations
governing the operation of the East
Sunrise Boulevard (SR 838) and East Las
Olas bridges, miles 1062.6 and 1064.0,
in Fort Lauderdale, Florida. This
temporary rule allows these bridges to
not open for periods of time on May 3
and 4, 2003, to facilitate the vehicle
traffic flow to and from the Air & Sea
Show, while still providing for the
reasonable needs of navigation.

DATES: This rule is effective from 4 p.m.
on May 3 to 6 p.m. on May 4, 2003.
ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of this docket and are
available for inspection or copying at
Commander (obr), Seventh Coast Guard
District, 909 SE. 1st Avenue, Room 432,
Miami, FL 33131 between 7:30 a.m. and
4 p.m., Monday through Friday, except
Federal holidays.

FOR FURTHER INFORMATION CONTACT: Mr.
Michael Lieberum, Project Officer,
Seventh Coast Guard District, Bridge
Branch at (305) 415—6744.
SUPPLEMENTARY INFORMATION:

Regulatory Information

We did not publish a notice of
proposed rulemaking (NRPM) for this
regulation. Under 5 U.S.C. 553(b)(B), the
Coast Guard finds that good cause exists
for not publishing an NPRM for this
regulation. Publishing an NPRM was
impracticable and contrary to the public
interest. There was insufficient time
remaining to publish an NPRM after we
received this request to change the
bridges’ operating schedules, and
further delaying the event to follow
normal rulemaking procedures before
incorporating this important safety
measure would have a significant
negative effect on the outcome of this
highly-attended event.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. We did not receive this request
to change the bridges’ operating
schedules with sufficient time
remaining to delay the rule’s
effectiveness until 30 days after its
publication. Further, delaying the event
to follow normal rulemaking procedures
before incorporating this important
safety measure would have a significant
negative effect on the outcome of this
highly-attended event.

Background and Purpose

The East Las Olas Boulevard bridge,
mile 1064.0, has a vertical clearance of
31 feet above mean high water and a
horizontal clearance of 91 feet between
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the fenders. The existing regulations in
33 CFR 117.5 require the bridge to open
on signal.

The East Sunrise Boulevard bridge
(SR 838), mile 1062.6, has a vertical
clearance of 25 feet at mean high water
and a horizontal clearance of 90 feet
between the fenders. The existing
regulation is 33 CFR 117.261(gg) and
requires the bridge to open on signal;
except that from November 15 to May
15, from 10 a.m. to 6 p.m., the draw
need open only on the hour, quarter-
hour, half-hour and three-quarter hour.

The City of Fort Lauderdale Police
Department, on behalf of the City of Fort
Lauderdale, recently requested that the
Coast Guard temporarily change the
operating regulations for these bridges
during parts of the 2003 Air and Sea
Show to allow the considerable volume
of vehicular and pedestrian traffic to be
routed from the beach as safely and
quickly as possible. These temporary
changes to the bridge operating
regulations will require the East Sunrise
Boulevard (SR 838) and East Las Olas
bridges in Fort Lauderdale, Florida to
remain closed from 4 p.m. to 6 p.m. and
9:45 p.m. to 10:45 p.m. on May 3, 2003,
and from 4 p.m. to 6 p.m. on May 4,
2003, except that, the East Sunrise
Boulevard bridge (SR 838) may open at
4:45 p.m. and 5:30 p.m. each day, and
the East Las Olas bridge may open at
4:30 p.m. and 5:15 p.m. each day on
May 3 and 4, 2003. In accordance with
33 CFR 117.261 (a), public vessels of the
United States, tugs with tows, and
vessels in a situation where a delay
would endanger life or property shall,
upon proper signal, be passed through
the draw of each bridge at any time.

Discussion of Rule

This temporary rule allows these
bridges to remain closed for periods of
time on May 3 and 4, 2003, to facilitate
the vehicle traffic flow to and from the
Air & Sea Show. The bridges’ operating
schedules will only be changed for a
total of five hours over a two-day period
and include two openings each day
during each afternoon period affected by
this temporary rule, and the longest a
vessel will have to wait for an opening
is one hour during the evenings of May
3, 2003, and May 4, 2003.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the

regulatory policies and procedures of
the Department of Homeland Security
(DHS). The Coast Guard expects the
economic impact of this rule to be so
minimal that a full Regulatory
Evaluation is unnecessary. The bridges’
operating schedules will only be
changed for five hours over a two-day
period and include two openings each
day during each afternoon period
affected by this temporary rule, and the
longest a vessel will have to wait for an
opening is one hour during the evenings
of May 3, 2003, and May 4, 2003.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we considered
whether this temporary rule would have
a significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this temporary rule
will not have a significant economic
impact on a substantial number of small
entities as the regulations will only be
changed for five hours over a two-day
period and include two openings each
day during each afternoon period
affected by this temporary rule, and the
longest a vessel will have to wait for an
opening is one hour during the evenings
of May 3, 2003, and May 4, 2003.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this temporary rule would have
a significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we want to assist small entities in
understanding this temporary rule so
that they can better evaluate its effects
on them and participate in the
rulemaking. If this temporary rule
affects your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in FOR FURTHER INFORMATION
CONTACT.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine

compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—-
888—REG—FAIR (1-888-734—-3247).

Collection of Information

This temporary rule calls for no new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under Executive Order 13132
and have determined that this rule does
not have implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their regulatory actions. In particular,
the Act addresses actions that may
result in the expenditure by a State,
local, or tribal government, in the
aggregate, or by the private sector, of
$100,000,000 or more in any one year.
Although this temporary rule would not
result in such an expenditure, we do
discuss the effects of this rule elsewhere
in the preamble.

Taking of Private Property

This rule would not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.
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Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it would not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations that
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a ““significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. It has not been designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. Therefore, it
does not require a statement of Energy
Effects under Executive Order 13211.

Environment

We have analyzed this proposed rule
under Commandant Instruction
M16475.1D, which guides the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (32)(e), of the
Instruction from further environmental
documentation. Under figure 2—1,
paragraph (32)(e), of the Instruction, an
“Environmental Analysis Check List”
and a ‘“Categorical Exclusion
Determination’ are not required for this
rule.

List of Subjects in 33 CFR Part 117
Bridges.
» For the reasons discussed in the pre-

amble, the Coast Guard amends 33 CFR
part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

» 1. The authority citation for Part 117
continues to read as follows:

Authority: 33 U.S.C. 499; Department of
Homeland Security Delegation No. 0170; 33
CFR 1.05-1(g); Section 117.255 also issued
under the authority of Pub. L. 102-587, 106
Stat. 5039.

= 2. From 4 p.m. on May 3, 2003 until

6 p.m. on May 4, 2003, in §117.261,
temporarily suspend paragraph (gg) and
add temporary paragraphs (ss) and (tt) to
read as follows:

§117.261 Atlantic Intracoastal Waterway
from St. Marys River to Key Largo.
* * * * *

(ss) East Las Olas bridge, mile 1064 at
Fort Lauderdale. The draw shall open
on signal except that on May 3 and 4,
2003, from 4 p.m. to 6 p.m. each day,
the draw need only open at 4:30 p.m.
and 5:15 p.m., and on May 3, 2003, from
9:45 p.m. to 10:45 p.m., the draw need
not open.

(tt) East Sunrise Boulevard bridge (SR
838), mile 1062.6 at Fort Lauderdale.
The draw shall open on signal except
that on May 3 and 4, 2003, from 4 p.m.
to 6 p.m. each day, the draw need only
open at 4:45 p.m. and 5:30 p.m., and, on
May 3, 2003, from 9:45 p.m. to 10:45
p.m., the draw need not open.

Dated: April 16, 2003.
James S. Carmichael,

Rear Admiral, Coast Guard, Commander,
Seventh Coast Guard District.

[FR Doc. 03—-10290 Filed 4-25-03; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[COTP San Juan-03-047]

RIN 1625-AA00

Security Zone; St. Croix, United States
Virgin Islands

AGENCY: Coast Guard, DHS.

ACTION: Temporary final rule; request for
comments.

SUMMARY: The Coast Guard is
establishing a temporary security zone
in the vicinity of the HOVENSA refinery
facility on St. Croix, U.S. Virgin Islands.
This security zone extends three miles
seaward from the HOVENSA facility
waterfront area along the south coast of
the island of St. Croix, U.S. Virgin
Islands. All vessels must receive
permission from the U.S. Coast Guard
Captain of the Port San Juan prior to
entering this temporary security zone.
This security zone is needed for
national security reasons to protect the
public and the HOVENSA facility from
potential subversive acts.

DATES: This regulation is effective at 6
p-m. on March 18, 2003 until 11:59 p.m.
on June 15, 2003. Comments and related

material must reach the Coast Guard on
or before June 27, 2003.

ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of
(COTP San Juan-03—047) and are
available for inspection or copying at
Marine Safety Office San Juan, RODVAL
Bldg, San Martin St. #90 Ste 400,
Guaynabo, PR 00968, between 7 a.m.
and 3:30 p.m. Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT:
LCDR Michael Roldan, Marine Safety
Office San Juan, Puerto Rico at (787)
706—2440.

SUPPLEMENTARY INFORMATION:
Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(B), the
Coast Guard finds that good cause exists
for not publishing a NPRM. Publishing
a NPRM and delaying the rule’s
effective date would be contrary to the
public interest since immediate action is
needed to protect the public, ports and
waterways of the United States. The
Coast Guard will issue a broadcast
notice to mariners to advise mariners of
the restriction.

For the same reasons, under 5 U.S.C.
553(d)(3), the Coast Guard finds that
good cause exists for making this rule
effective less than 30 days after
publication in the Federal Register.

Similar regulations were established
on December 19, 2001 and published in
the Federal Register (67 FR 2332), and
on September 13, 2002 and published in
the Federal Register (67 FR 57952).
However, these regulations expired on
June 15, 2002 and December 15, 2002,
respectively. We did not receive any
comments on these two regulations. The
Captain of the Port San Juan has
determined that the need to continue to
have this regulation in place exists. The
Coast Guard intends to publish a notice
of proposed rulemaking to propose
making this temporary rule a final rule.

Request for Comments

Although the Coast Guard has good
cause to implement this regulation
without a notice of proposed
rulemaking, we want to afford the
public the opportunity to participate in
this rulemaking by submitting
comments and related material
regarding the size and boundaries of
these security zones in order to
minimize unnecessary burdens. If you
do so, please include your name and
address, identify the docket number for
this rulemaking (COTP San Juan 03—
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047) indicate the specific section of this
document to which each comment
applies, and give the reason for each
comment. Please submit all comments
and related material in an unbound
format, no larger than 82 by 11 inches,
suitable for copying. If you would like
to know they reached us, please enclose
a stamped, self-addressed postcard or
envelope. We will consider all
comments and material received during
the comment period. We may change
this temporary final rule in view of
them.

Background and Purpose

Based on the September 11, 2001,
terrorist attacks on the World Trade
Center buildings in New York and the
Pentagon in Arlington, Virginia, there is
an increased risk that subversive
activity could be launched by vessels or
persons in close proximity to the
HOVENSA refinery on St. Croix, USVI
against tank vessels and the waterfront
facility. Given the highly volatile nature
of the substances stored at the
HOVENSA facility, this security zone is
necessary to decrease the risk that
subversive activity could be launched
against the HOVENSA facility. The
Captain of the Port San Juan is reducing
this risk by prohibiting all vessels
without a scheduled arrival from
coming within 3 miles of the HOVENSA
facility unless specifically permitted by
the Captain of the Port San Juan, his
designated representative, or the
HOVENSA Facility Port Captain. The
Captain of the Port San Juan can be
reached on VHF Marine Band Radio,
Channel 16 (156.8 Mhz) or by calling
(787) 289-2040, 24 hours a day, seven
days a week. The HOVENSA Facility
Port Captain can be reached on VHF
Marine Band Radio channel 11 (156.6
Mhz) or by calling (340) 692-3488, 24
hours a day, seven days a week. The
temporary security zone around the
HOVENSA facility is outlined by the
following coordinates: 64°45'09" West,
17°41'32" North, 64°43'36" West,
17°38'30" North, 64°43'36" West,
17°38'30" North and 64°43'06" West,
17°38'42" North.

Regulatory Evaluation

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
order. It is not significant under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS) because this zone covers an area

that is not typically used by commercial
vessel traffic, including fishermen, and
vessels may be allowed to enter the zone
on a case by case basis with the
permission of the Captain of the Port
San Juan or the HOVENSA Port Captain.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), the Coast Guard
considered whether this rule would
have a significant economic effect upon
a substantial number of small entities.
“Small entities” include small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.

This rule may affect the following
entities, some of which may be small
entities: owners of small charter fishing
or diving operations that operate near
the HOVENSA facility. The Coast Guard
certifies under 5 U.S.C. 605(b) that this
rule will not have a significant
economic impact on a substantial
number of small entities because this
zone covers an area that is not typically
used by commercial fishermen and
vessels may be allowed to enter the zone
on a case by case basis with the
permission of the Captain of the Port
San Juan or the HOVENSA Port Captain.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we offer to assist small entities in
understanding this rule so that they can
better evaluate its effects on them and
participate in the rulemaking process. If
the rule will affect your small business,
organization, or government jurisdiction
and you have questions concerning its
provisions or options for compliance,
please contact the person listed under
FOR FURTHER INFORMATION CONTACT for
assistance in understanding this rule.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734—3247).

Collection of Information

This rule calls for no new collection
of information requirements under the
Paperwork Reduction Act (44 U.S.C.
3501-3520).

Federalism

A rule has implication for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Although this rule will not result in
such an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b) (2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA)(42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (34)(g), of the
Instruction, from further environmental
documentation. A final “Environmental
Analysis Check List” and a final
“Categorical Exclusion Determination”
will be available in the docket where
indicated under ADDRESSES.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
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health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationships between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under Executive Order
12866 and is not likely to have a
significant adverse effect on the supply,
distribution, or use of energy. It has not
been designated by the Administrator of
the Office of Information and Regulatory
Affairs as a significant energy action.
Therefore, it does not require a
Statement of Energy Effects under
Executive Order 13211.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reports and recordkeeping
requirements, Security measures,
Waterways.

» For the reasons discussed in the pre-
amble, the Coast Guard amends 33 CFR
part 165, as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

» 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191;
33 CFR 1.05-1(g), 6.04-1, 6.04-6, and 160.5;
Department of Homeland Security Delegation
No. 0170.

m 2. A new section 165.T07-101 is added
to read as follows:

§165.T07-101 Security Zone; HOVENSA
Refinery, St. Croix, U.S. Virgin Islands.

(a) Regulated area. All waters three
miles seaward of the HOVENSA facility
waterfront outlined by the following
coordinates: 64°45'09"” West, 17°41'32"
North, 64°43'36" West, 17°38'30" North,
64°43'36" West, 17°38'30" North and
64°43'06" West, 17°38'42" North.

(b) Regulations. In accordance with
the general regulations in § 165.33 of
this part, with the exception of vessels
with scheduled arrivals to the
HOVENSA Facility, no vessel may enter

the regulated area unless specifically
authorized by the Captain of the Port
San Juan or a Coast Guard
commissioned, warrant, or petty officer
designated by him, or the HOVENSA
Facility Port Captain. The Captain of the
Port will notify the public of any
changes in the status of this zone by
Marine Safety Radio Broadcast on VHF
Marine Band Radio, Channel 16 (156.8
Mhz). The Captain of the Port San Juan
can be reached on VHF Marine Band
Radio, Channel 16 (156.8 Mhz) or by
calling (787) 289-2040, 24 hours a day,
seven days a week. The HOVENSA
Facility Port Captain can be reached on
VHF Marine Band Radio channel 11
(156.6 Mhz) or by calling (340) 692—
3488, 24 hours a day, seven days a
week.

(c) Effective period. This section is
effective from 6 p.m. on March 18, 2003
until 11:59 p.m. on June 15, 2003.

Dated: March 18, 2003.
William J. Uberti,

Captain, U.S. Coast Guard, Captain of the
Port, San Juan.

[FR Doc. 03-10293 Filed 4-25-03; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[COTP Southeast Alaska—03-001]

RIN 1625-AA00

Security Zone: Protection of Alaska
Marine Highway System (AMHS)
Vessels M/V Columbia, M/V Kennicott,

M/V Malaspina, and M/V Matanuska, in
Southeast Alaska Waters

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: Increases in the Coast Guard’s
maritime security posture necessitate
establishing temporary regulations for
the security of AMHS vessels in the
navigable waters of Southeast Alaska.
This security zone will provide for the
regulation of vessel traffic in the vicinity
of AMHS vessels in the navigable waters
of Southeast Alaska.

DATES: This temporary rule is effective
March 19, 2003, until September 19,
2003.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket, are part of docket COTP
Southeast Alaska—03—-001 and are
available for inspection or copying at
Marine Safety Office Juneau, 2760

Sherwood Lane, Suite 2A, Juneau,
Alaska 99801, between 8 a.m. and 4
p-m., Monday through Friday, except
Federal holidays.

FOR FURTHER INFORMATION CONTACT:
LTJG Darwin A. Jensen, Marine Safety
Office Juneau, 2760 Sherwood Lane,
Suite 2A, Juneau, Alaska 99801, (907)
463-2450.

SUPPLEMENTARY INFORMATION:
Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(B) and
5 U.S.C. 553(d)(3), the Coast Guard finds
that good cause exists for not publishing
an NPRM and for making this rule
effective less than 30 days after
publication in the Federal Register.
Publishing a NPRM would be contrary
to public interest since immediate
action is necessary to safeguard AMHS
vessels from sabotage, other subversive
acts, or accidents. If normal notice and
comment procedures were followed,
this rule would not become effective
soon enough to provide immediate
protection to AMHS vessels from the
threats posed by hostile entities and
would compromise the vital national
interest in protecting maritime
transportation and commerce. The
security zone in this regulation has been
carefully designed to minimally impact
the public while providing a reasonable
level of protection for AMHS vessels.
For these reasons, following normal
rulemaking procedures in this case
would be impracticable, unnecessary,
and contrary to the public interest.

Background and Purpose

The Coast Guard, through this action,
intends to assist AMHS vessels by
establishing a security zone to exclude
persons and vessels from the immediate
vicinity. Recent events highlight the fact
that there are hostile entities operating
with the intent to harm U.S. National
Security. The President has continued
the national emergencies he declared
following the September 11, 2001,
terrorist attacks (67 FR 58317 (Sept. 13,
2002) (Continuing national emergency
with respect to terrorist attacks), 67 FR
59447 (Sept. 20, 2002) (Continuing
national emergency with respect to
persons who commit, threaten to
commit or support terrorism)). The
President also has found pursuant to
law, including the Act of June 15, 1917,
as amended August 9, 1950, by the
Magnuson Act (50 U.S.C. 191 et seq.),
that the security of the United States is
and continues to be endangered
following the attacks (E.O. 13,273, 67 FR
56215 (Sept. 3, 2002) (Security
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endangered by disturbances in
international relations of U.S. and such
disturbances continue to endanger such
relations)).

Entry into this zone will be prohibited
unless authorized by the Captain of the
Port or his designee. The Captain of the
Port may be assisted by other Federal,
State, or local agencies.

Discussion of Rule

This rule controls vessel movement in
a regulated area surrounding AMHS
high capacity passenger vessels that are
in service. For the purpose of this
regulation, AMHS high capacity
passenger vessels are M/V Columbia, M/
V Kennicott, M/V Malaspina and M/V
Matanuska (“AHMS vessels”). All
vessels authorized to be within 100
yards of these AMHS vessels shall
operate at the minimum speed
necessary to maintain a safe course, and
shall proceed as directed by the on-
scene official patrol or AMHS vessel
master. No vessel, except a public vessel
(defined below), is allowed within 100
yards of the AHMS vessels, unless
authorized by the on-scene official
patrol or AMHS vessel master. Vessels
requesting to pass within 100 yards of
these vessels shall contact the official
patrol or AMHS vessel master on VHF—
FM channel 16 or 13. The on-scene
official patrol or AMHS vessel master
may permit vessels that can only
operate safely in a navigable channel to
pass within 100 yards of the subject
AMHS vessels in order to ensure a safe
passage in accordance with the
Navigation Rules. Similarly, commercial
vessels anchored in a designated
anchorage area may be permitted to
remain at anchor within 100 yards of a
passing AMHS vessel. Public vessels for
the purpose of this Temporary Final
Rule are vessels owned, chartered, or
operated by the United States, or by a
State or political subdivision thereof.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS).

We expect the economic impact of
this proposed rule to be so minimal that
a full Regulatory Evaluation under
paragraph 10e of the regulatory policies
and procedures of DHS is unnecessary.

Although this regulation restricts
access to the regulated area, the effect of
this regulation will not be significant
because: (i) Individual AMHS vessel
security zones are limited in size; (ii)
the on-scene official patrol or AMHS
vessel master may authorize access to
the AMHS vessel security zone; (iii) the
AMHS vessel security zone for any
given transiting AMHS vessel will effect
a given geographical location for a
limited time; and (iv) the Coast Guard
will make notifications via maritime
advisories so mariners can adjust their
plans accordingly.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This rule may affect the following
entities, some of which may be small
entities: the owners or operators of
vessels intending to operate near or
anchor in the vicinity of AMHS vessels
in the navigable waters of the United
States.

This temporary regulation will not
have a significant economic impact on
a substantial number of small entities
for the following reasons: (i) Individual
AMHS vessel security zones are limited
in size; (ii) the on-scene official patrol
or AMHS vessel master may authorize
access to the AMHS vessel security
zone; (iii) the AMHS vessel security
zone for any given transiting AMHS
vessel will affect a given geographic
location for a limited time; and (iv) the
Coast Guard will make notifications via
maritime advisories so mariners can
adjust their plans accordingly.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If the rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact one of the

points of contact listed under FOR
FURTHER INFORMATION CONTACT.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—-
888—REG—FAIR (1-888-734-3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995(2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
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Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

The Coast Guard is committed to
working with tribal governments to
implement local policies to mitigate
tribal concerns. Given the flexibility of
the Temporary Final Rule to
accommodate the special needs of
mariners in the vicinity of AMHS
vessels and the Coast Guard’s
commitment to working with the tribes,
we have determined that AMHS vessel
security and fishing rights protection
need not be incompatible. Therefore, we
have determined that this Temporary
Final Rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a ““significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. It has not been designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. Therefore, it
does not require a Statement of Energy
Effects under Executive Order 13211.

Environment

We have analyzed this proposed rule
under Commandant Instruction
M16475.1D, which guides the Coast
Guard in complying with the National
Environmental Policy Act of
1969(NEPA)(42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (34)(g), of the
Instruction, from further environmental
documentation.

A draft “Environmental Analysis
Check List” and a “Categorical
Exclusion Determination” (CED) are

available in the docket where indicated
under ADDRESSES. Comments on this
section will be considered before we
make the final decision on whether the
rule should be categorically excluded
from further environmental review.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and record keeping
requirements, Security measures,
Waterways.

» For the reasons discussed in the pre-
amble, the Coast Guard amends 33 CFR
part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

» 1. The authority citation for Part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191;
33 CFR 1.05-1(g), 6.04-1, 6.04-6, and 160.5;
Department of Homeland Security Delegation
No. 0170.

= 2. From March 19, 2003, until Sep-
tember 19, 2003, temporary § 165.T17—
014 is added to read as follows:

§165.T17-014 Security Zone Regulations,
Alaska Marine Highway System High
Capacity Passenger Vessel Security Zone,
Southeast Alaska, Captain of the Port Zone.

(a) The following definitions apply to
this section:

(1) Alaska Law Enforcement Officer
means any General Authority Alaska
Peace Officer, Limited Authority Alaska
Peace Officer, or Specially
Commissioned Alaska Peace Officer, as
defined by Alaska State laws.

(2) Alaska Marine Highway System
high capacity passenger vessel (“AMHS
vessel”’) includes the following vessels;
M/V Columbia, M/V Kennicott, M/V
Malaspina and M/V Matanuska.

(3) AMHS vessel security zone is a
regulated area of water, established by
this section, surrounding an AMHS
vessel for a 100-yard radius that is
necessary to provide for the security of
these vessels.

(4) Federal Law Enforcement Officer
means any employee or agent of the
United States government who has the
authority to carry firearms and make
warrantless arrests and whose duties
involve the enforcement of criminal
laws of the United States.

(5) Navigable waters of the United
States means those waters defined as
such in 33 CFR part 2.05-25.

(6) Navigation Rules means the
Navigation Rules, International-Inland.

(7) Official Patrol means those
persons designated by the Captain of the
Port to monitor an AMHS vessel
security zone, permit entry into the
zone, give legally enforceable orders to

persons or vessels within the zone and
take other actions authorized by the
Captain of the Port. Persons authorized
to enforce this section are designated as
the Official Patrol.

(8) Public vessel means vessels
owned, chartered, or operated by the
United States, or by a State or political
subdivision thereof.

(b) Location. The following is the
Alaska Marine Highway System high
capacity passenger vessel (“AMHS
vessel”’) security zone: All water and
land areas within a 100-yard radius of
an AMHS vessel when that vessel is
located within the navigable waters of
the United States, starting at 60 01.3' N.
latitude, 142 00" W. longitude; thence
northeasterly to the Canadian border at
60 18.7' N. latitude, 141 00' W.
longitude; thence southerly and easterly
along the United States-Canadian
shoreside boundary to 54 40' N. latitude;
thence westerly along the United States-
Canadian maritime boundary to the
outermost extent of the United States
Exclusive Economic Zone (EEZ); thence
northerly along the outer boundary of
the EEZ to 142 00" W longitude; thence
due north to the point of origin. [Datum:
NAD 1983]

(c) An AMHS vessel security zone
exists around the subject AMHS vessels
at all times, whether the AMHS vessel
is underway, anchored, or moored.

(d) The Navigation Rules shall apply
at all times within an AMHS vessel
security zone.

(e) All vessels authorized to be within
an AMHS vessel security zone shall
operate at the minimum speed
necessary to maintain a safe course and
shall proceed as directed by the on-
scene official patrol or AMHS vessel
master. No vessel or person is allowed
within 100 yards of an AMHS vessel,
unless authorized by the on-scene
official patrol or AMHS vessel master.

(f) To request authorization to operate
within an AMHS vessel security zone,
contact the on-scene official patrol or
AMHS vessel master on VHF-FM
channel 16 or 13.

(g) When conditions permit, the on-
scene official patrol or AMHS vessel
master should:

(1) Permit vessels constrained by their
navigational draft or restricted in their
ability to maneuver to pass within 100
yards of an AMHS vessel in order to
ensure a safe passage in accordance
with the Navigation Rules; and

(2) Permit commercial vessels
anchored in a designated anchorage area
to remain at anchor within 100 yards of
a passing AMHS vessel; and

(3) Permit vessels that must transit via
a navigable channel or waterway to pass
within 100 yards of a moored or
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anchored AMHS vessel with minimal
delay consistent with security.

(h) Exemption. Public vessels as
defined in paragraph (a) above are
exempt from complying with
paragraphs (b), (c), (e}, (£), (g), (i), and (j),
of this section.

(i) Enforcement. Any Coast Guard
commissioned, warrant or petty officer
may enforce the rules in this section.
When immediate action is required and
representatives of the Coast Guard are
not present or not present in sufficient
force to exercise effective control in the
vicinity of an AMHS vessel, any Federal
Law Enforcement Officer or Alaska State
Law Enforcement Officer may enforce
the rules contained in this section
pursuant to 33 CFR §6.04-11. In
addition, the Captain of the Port may be
assisted by other federal, state or local
agencies in enforcing this section.

(j) Waiver. The Captain of the Port
Southeast Alaska may waive any of the
requirements of this section for any
vessel upon finding that a vessel or class
of vessels, operational conditions or
other circumstances are such that
application of this section is
unnecessary or impractical for the
purpose of port security, safety or
environmental safety.

Dated: March 18, 2003.
S. J. Ohnstad,

Commander, Coast Guard, Captain of the
Port, Southeast Alaska.

[FR Doc. 03—-10292 Filed 4-25—-03; 8:45 am]|
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[USCG-2003-15023]

Safety Zones, Security Zones and
Regulated Navigation Areas

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary rules
issued.

SUMMARY: This document provides
required notice of substantive rules

issued by the Coast Guard and
temporarily effective between October 1,
2002, and December 31, 2002, that were
not published in the Federal Register.
This quarterly notice lists temporary
security zones, safety zones and
regulated navigation areas of limited
duration and for which timely
publication in the Federal Register was
not possible.

DATES: This notice lists temporary Coast
Guard rules that became effective and
were terminated between October 1,
2002, and December 31, 2002.
ADDRESSES: The Docket Management
Facility maintains the public docket for
this notice. Documents indicated in this
notice will be available for inspection or
copying at the Docket Management
Facility, U.S. Department of
Transportation, Room PL-401, 400
Seventh Street, SW., Washington, DC
20593-0001 between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. You may electronically access
the public docket for this notice on the
Internet at http:dms.dot.gov.

FOR FURTHER INFORMATION CONTACT: For
questions on this notice, contact LT
Sean Fahey, Office of Regulations and
Administrative Law, telephone (202)
267-2830. For questions on viewing, or
on submitting material to the docket,
contact Dorothy Beard, Chief, Dockets,
Department of Transportation at (202)
366—-5149.

SUPPLEMENTARY INFORMATION: Coast
Guard District Commanders and
Captains of the Port (COTP) must be
immediately responsive to the safety
and security needs of the waters within
their jurisdiction; therefore, District
Commanders and COTPs have been
delegated the authority to issue certain
local regulations. Safety zones may be
established for safety or environmental
purposes. A safety zone may be
stationary and described by fixed limits
or it may be described as a zone around
a vessel in motion. Security zones limit
access to prevent injury or damage to
vessels, ports, or waterfront facilities.
Regulated navigation areas are fixed
locations where the movement of
vessels inside is limited for
environmental, safety or security

purposes. Timely publication of these
rules in the Federal Register is often
precluded when a rule responds to an
emergency, or when a event occurs
without sufficient advance notice. The
affected public is, however, informed of
these rules through Local Notices to
Mariners, press releases, and other
means. Moreover, actual notification is
provided by Coast Guard patrol vessels
enforcing the restrictions imposed by
the rule. Because Federal Register
publication was not possible before the
beginning of the effective period,
mariners were personally notified of the
contents of these security zones, safety
zones or regulated navigation areas by
Coast Guard officials on-scene prior to
any enforcement action. However, the
Coast Guard, by law, must publish in
the Federal Register notice of
substantive rules adopted. To meet this
obligation without imposing undue
expense on the public, the Coast Guard
periodically publishes a list of these
temporary security zones, safety zones
and regulated navigation areas.
Permanent rules are not included in this
list because they are published in their
entirety in the Federal Register.
Temporary rules may also be published
in their entirety if sufficient time is
available to do so before they are placed
in effect or terminated. The safety zones,
security zones and regulated navigation
areas listed in this notice have been
exempted from review under Executive
Order 12866, Regulatory Planning and
Review, because of their emergency
nature, or limited scope and temporary
effectiveness.

» The following rules were placed in
effect temporarily during the period from
October 1, 2002, through December 31,
2002, unless otherwise indicated. This
notice also includes rules that were not
received in time to be included on the
quarterly notice for the third quarter of
2002.

Dated: April 22, 2003.
S.G. Venckus,

Chief, Office of Regulations and
Administrative Law.

COTP QUARTERLY REPORT—A4TH QUARTER 2002

COTP docket

Location

CHARLESTON 02-142
HOUSTON-GALVESTON 02-019 ..
HOUSTON-GALVESTON 02-020 ..
HOUSTON-GALVESTON 02-021 ..
HOUSTON-GALVESTON 02-022 ..
HOUSTON-GALVESTON 02-023 ..
HUNTINGTON 02-010
JACKSONVILLE 02-129

COOPER RIVER, PORT OF CHARLESTON, SC
SAN JACINTO RIVER, HOUSTON, TX
SAN JACINTO RIVER, HOUSTON, TX
SAN JACINTO RIVER, HOUSTON, TX
SAN JACINTO RIVER, HOUSTON, TX
SAN JACINTO RIVER, HOUSTON, TX
ELK RIVER, M. 0 TO 2
ST. JOHNS RIVER, JACKSONVILLE, FL ..................

Type Effective date
SAFETY ZONE 11/15/2002
SAFETY ZONE 10/29/2002
SAFETY ZONE 11/04/2002
SAFETY ZONE 11/05/2002
SAFETY ZONE 11/06/2002
SAFETY ZONE 11/09/2002
SECURITY ZONE ...ccoovviiiiiiieiieenn, 10/31/2002
SAFETY ZONE .....coooiiiiiieeeeeiiiies 10/31/2002
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COTP QUARTERLY REPORT—4TH QUARTER 2002—Continued

COTP docket

Location

Type

Effective date

JACKSONVILLE 02-149
JACKSONVILLE 02-150
LOUISVILLE 02-008
LOUISVILLE 02-011 ...
MIAMI 02-114
MIAMI 02-136

MIAMI 02-137
MIAMI 02-138 ..
MIAMI 02-139 ..
MIAMI 02-140

MIAMI 02-152
MOBILE 02-018 ....
MOBILE 02-021 ....
MOBILE 02-023 ....
MOBILE 02-023
MORGAN CITY 02-008
MORGAN CITY 02-009
MORGAN CITY 02-010

NEW ORLEANS 02-023 ...
NEW ORLEANS 02-024 ...
NEW ORLEANS 02-026 ...
NEW ORLEANS 02-027
PADUCAH 02-010
PADUCAH 02-011 ...
PADUCAH 02-012 ...
PADUCAH 02-013 ...
PITTSBURGH 02-025 ....
PITTSBURGH 02-026 ....
PITTSBURGH 02-027
PORT ARTHUR 02-007
SAN DIEGO 02-020
SAN DIEGO 02-025

SAN DIEGO 02-027 .......ccccevvvvnnenne
SAN FRANCISCO BAY 02-020
SAN FRANCISCO BAY 02-021
SAN JUAN 02-126

SAVANNAH 02-134
WILMINGTON 02-001

ST. JOHNS RIVER, JACKSONVILLE, FL
ST. JOHNS RIVER, JACKSONVILLE, FL
OHIO RIVER, M. 468.5 TO 473
OHIO RIVER, M. 466.8 TO 470.5 ...
MIAMI RIVER, MIAMI, FL
INTRACOASTAL  WATERWAY,
BEACH, FL.
NEW RIVER, FORT LAUDERDALE, FL
MIAMI BEACH, FL
MIAMI BEACH, FL
INTRACOASTAL WATERWAY, FT. LAUDERDALE,
FL.
MIAMI RIVER, MIAMI, FL
PASCAGOULA, MISSISSIPPI
GULFPORT, MISSISSIPPI
GULFPORT CHANNEL, GULFPORT, MISSISSIPPI
BLACK WARRIOR RIVER, WALKER COUNTY, AL
GULF INTRACOASTAL WATERWAY, M. 98 TO 99
GULF INTRACOASTAL WATERWAY, M. 86 TO 88
GULF INTRACOASTAL WATERWAY, M. 173 TO
175.
TCHEFUNCT RIVER, M. 1 TO 3
SOUTH SHORE, NEW ORLEANS, LA .
OUACHITA RIVER, M. 165 TO 168
RED RIVER, M. 87 TO 90
OHIO RIVER, M. 934 TO 936
UPPER MISSISSIPPI RIVER, M. 51.5 TO 52.5
UPPER MISSISSIPPI RIVER, M. 51.5 TO 52.5
UPPER MISSISSIPPI RIVER, M. 51.5 TO 52.5
ALLEGHENY RIVER, M. 0.3 TO 0.6
ALLEGHENY RIVER, M. 0.4 TO 0.8
ALLEGHENY RIVER, M. 0.6 TO 0.9
CAPTAIN OF THE PORT, PORT ARTHUR, AREA ..
SAN DIEGO BAY, SAN DIEGO, CA
NATIONAL CITY MARINE TERMINAL, SAN DIEGO,
CA.
NATIONAL CITY MARINE TERMINAL, SAN DIEGO,
CA.
SAN FRANCISCO BAY, CALIFORNIA
SAN FRANCISCO BAY, CALIFORNIA
LAS MAREAS HARBOR, GUAYAMA, PUERTO
RICO.
SAVANNAH RIVER, SAVANNAH, GA
WILMINGTON, NORTH CAROLINA

WEST

PALM

SAFETY ZONE
SAFETY ZONE ....
SECURITY ZONE
SAFETY ZONE ....
SAFETY ZONE .

SAFETY ZONE

SAFETY ZONE
SAFETY ZONE .
SAFETY ZONE .
SAFETY ZONE

SAFETY ZONE
SAFETY ZONE .
SAFETY ZONE .
SAFETY ZONE .
SAFETY ZONE .
SAFETY ZONE
SAFETY ZONE
SAFETY ZONE

SAFETY ZONE .
SAFETY ZONE .
SAFETY ZONE .
SAFETY ZONE
SAFETY ZONE
SAFETY ZONE .
SAFETY ZONE .
SAFETY ZONE .
SAFETY ZONE .
SAFETY ZONE .
SAFETY ZONE
SAFETY ZONE
SAFETY ZONE ....
SECURITY ZONE

SECURITY ZONE

SECURITY ZONE
SAFETY ZONE .
SAFETY ZONE

SECURITY ZONE
SECURITY ZONE

11/30/2002
12/11/2002
10/07/2002
10/19/2002
10/03/2002
12/07/2002

12/07/2002
12/31/2002
12/31/2002
12/14/2002

12/19/2002
10/05/2002
10/04/2002
10/03/2002
11/05/2002
10/22/2002
10/18/2002
11/09/2002

10/11/2002
11/06/2002
12/07/2002
12/20/2002
10/24/2002
11/18/2002
12/03/2002
12/17/2002
10/04/2002
11/21/2002
12/03/2002
10/02/2002
10/05/2002
10/14/2002

10/26/2002
11/15/2002
12/31/2002
10/17/2002

11/13/2002
10/29/2002

DISTRICT QUARTERLY REPORT—4TH QUARTER 2002

District docket

Location

Effective date

01-02-119

SOUTH BOSTON, MA

SAFETY ZONE

01-02-125 ...
01-02-126 ...
01-02-127 ...
01-02-149 ...
05-02-081 ...
05-02-082
05-02-083
05-02-084 ...
05-02-085 ...
05-02-086 ...
05-02-088 ...
05-02-089 ...
05-02-094
05-02-096
05-02-098 ...
05-02-104 ...
05-02-105 ...
08-02-016 ...
09-02-524 ...
09-02-525
09-02-527

FORE RIVER AND LONG CREEK, PORTLAND, ME ..
VERRANZONO NARROWS BRIDGE, NEW YORK
BOSTON, MA
PORT OF NEW YORK/NEW JERSEY .
YORK RIVER, WEST POINT, VA
HAMPTON ROADS, ELIZABETH RIVER, VIRGINIA ...
HAMPTON ROADS, ELIZABETH RIVER, VIRGINIA
HAMPTON ROADS, ELIZABETH RIVER, VIRGINIA ...
HAMPTON ROADS, ELIZABETH RIVER, VIRGINIA ...
HAMPTON ROADS, ELIZABETH RIVER, VIRGINIA ...
HAMPTON ROADS, ELIZABETH RIVER, VIRGINIA ...
HAMPTON ROADS, ELIZABETH RIVER, VIRGINIA ...
HAMPTON ROADS, ELIZABETH RIVER, VIRGINIA
ELIZABETH RIVER, PORTSMOUTH, VIRGINIA
CHESAPEAKE BAY, HAMPTON ROADS, VA ...
HAMPTON ROADS, ELIZABETH RIVER, VA ...
CHESAPEAKE BAY, HAMPTON ROADS, VA ...
LOWER MISSISSIPPI RIVER, M. 529.8 to 532.3
CHICAGO RIVER, CHICAGO, IL
CHICAGO ZONE, LAKE MICHIGAN
NAVY PIER, CHICAGO HARBOR, IL

SECURITY ZONE
SECURITY ZONE
SAFETY ZONE
SECURITY ZONE
SAFETY ZONE
SECURITY ZONE
SECURITY ZONE
SECURITY ZONE
SECURITY ZONE
SECURITY ZONE
SECURITY ZONE
SECURITY ZONE
SECURITY ZONE
SAFETY ZONE
SAFETY ZONE
SECURITY ZONE
SAFETY ZONE
REG NAV AREA ...
SAFETY ZONE
SECURITY ZONE
SAFETY ZONE

10/04/2002
10/21/2002
11/03/2002
10/21/2002
12/31/2002
10/05/2002
10/06/2002
10/07/2002
10/12/2002
10/14/2002
10/24/2002
10/26/2002
10/29/2002
11/12/2002
12/14/2002
12/17/2002
12/29/2002
12/27/2002
11/30/2002
11/04/2002
11/06/2002
12/13/2002
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DISTRICT QUARTERLY REPORT—4TH QUARTER 2002—Continued

District docket Location Type Effective date
13-02-012 ........... ELLIOTT BAY, WA SAFETY ZONE 11/02/2002
13-02-017 ... ELLIOTT BAY, WA SAFETY ZONE 10/26/2002
12-02-019 ........... PUGET SOUND, WA et SECURITY ZONE ..o 11/11/2002

REGULATIONS NOT ON PREVIOUS 3RD QUARTERLY REPORT
District/COTP ‘ Location ‘ Type ‘ Effective date

COTP REGULATIONS FOR 3RD QUARTER

MOBILE 02-020

GULFPORT, MISSISSIPPI,
AND MOBILE, AL.

PASCAGOULA, MS,

SAFETY ZONE

.............................. 09/25/02

[FR Doc. 03-10423 Filed 4-25-03; 8:45 am]
BILLING CODE 4910-15-M

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[CGD01-03-001]
RIN 1625-AA00 [Formerly RIN 2115-AA97]

Security Zones; Passenger Vessels,
Portland, ME, Captain of the Port Zone

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is
establishing moving and fixed security
zones around high capacity passenger
vessels, including international ferries,
located in the Portland, Maine, Captain
of the Port zone. These security zones
are necessary to ensure public safety
and prevent sabotage or terrorist acts
against these vessels. Persons and
vessels will be prohibited from entering
these security zones without the
permission of the Captain of the Port,
Portland, Maine.

DATES: This rule is effective April 15,
2003.

ADDRESSES: There were no comments or
material received from the public.
However, documents indicated in this
preamble as being available in the
docket, are part of docket CGD01-03—
001 and are available for inspection or
copying at Marine Safety Office
Portland, 27 Pearl Street, Portland, ME
04101 between 8 a.m. and 4 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT:
Lieutenant R.F. Pigeon, Port Operations
Department, Marine Safety Office
Portland at (207) 780-3251.
SUPPLEMENTARY INFORMATION:

Regulatory Information

On February 27, 2003, we published
a notice of proposed rulemaking
(NPRM) entitled “Security Zones;
Passenger Vessels, Portland, Maine,
Captain of the Port Zone” in the Federal
Register (68 FR 9039). We received no
letters commenting on the proposed
rule. No public hearing was requested,
and none was held.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. The operation of international
ferries and the arrival of passenger
vessels begin in mid-April in the
Portland, Maine, Captain of the Port
zone. Due to heightened Homeland
Security Advisory System threat levels,
which have changed since this NPRM
was first published, and the current
conflict in Iraq, which has recently
erupted, we feel it is necessary and
prudent to enact this regulation on April
15, 2003 at the commencement of the
international ferry and passenger vessel
season, in order to properly protect
these vessels, passengers, crew and
others in the maritime community from
possible terrorist actions.

Background and Purpose

Since the September 11, 2001 terrorist
attacks on the World Trade Center in
New York, the Pentagon in Arlington,
Virginia, and Flight 93, the Federal
Bureau of Investigation (FBI) has issued
several warnings concerning the
potential for additional terrorist attacks
within the United States. In addition,
the ongoing operations in the Middle
East have made it prudent for U.S. ports
to be on a higher state of alert because
the Al-Qaeda organization and other
similar organizations have declared an
ongoing intention to conduct armed
attacks on U.S. interests worldwide. Due
to these concerns, security zones around
passenger vessels are necessary to

ensure the safety and protection of the
passengers aboard. As part of the
Diplomatic Security and Antiterrorism
Act of 1986 (Pub. L. 99-399), Congress
amended section 7 of the Ports and
Waterways Safety Act (PWSA), 33
U.S.C. 1226, to allow the Coast Guard to
take actions, including the
establishment of security zones, to
prevent or respond to acts of terrorism
against individuals, vessels, or public or
commercial structures. Moreover, the
Coast Guard has authority to establish
security zones pursuant to the Act of
June 15, 1917, as amended by the
Magnuson Act of August 9, 1950 (50
U.S.C. 191 et seq.) (the “Magnuson
Act”), and implementing regulations
promulgated by the President in
subparts 6.01 and 6.04 of part 6 of title
33 of the Code of Federal Regulations.

On October 7, 2002, a temporary final
rule (TFR) entitled “Security Zones;
Passenger Vessels, Portland, Maine,
Captain of the Port Zone” was
published in the Federal Register (67
FR 62373). That TFR, effective from
September 25, 2002, until December 1,
2002, addressed concerns that vessels
operating near passenger vessels present
possible platforms from which
individuals may gain unauthorized
access to these passenger vessels or
launch terrorist attacks upon said
vessels. The TFR was issued to
safeguard human life, vessels, and
waterfront facilities from sabotage or
terrorist acts.

To address the aforementioned
concerns, the Coast Guard is
establishing permanent security zones
to prevent vessels or persons from
accessing the navigable waters around
and under passenger vessels in the
Portland, Maine, Captain of the Port
zone. Due to the continued heightened
security concerns, this rule is necessary
to provide for the safety of the port, the
vessels, passengers and crew on the
vessels, as well as to ensure passenger
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vessels are not used as possible
platforms for terrorist attacks.

Discussion of Comments and Changes

We received no public comments
subsequent to the publishing of the
proposed rule for these security zones.
However, one change has been made to
the rule as published in the notice of
proposed rulemaking. Under
“Definition”’, we have modified the
phrase “and for which passengers are
embarked or disembarked” to read,
“and for which passengers are
embarked, disembarked or pay a port
call.” We feel this clarification more
accurately reflects the fact that this rule
applies to any of the defined passenger
vessels that are entering a port in the
Portland, Maine, Captain Of the Port
zone, whether embarking new
passengers, disembarking current
passengers or just visiting the port.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS).

This rule is not significant for the
following reasons: (a) The security
zones will encompass only relatively
small portions of the Captain of the Port,
Portland, Maine zone around the
transiting passenger vessels, allowing
vessels to safely navigate around the
zones without delay; and (b) vessels and
persons may be allowed to enter these
zones on a case-by-case basis with
permission of the Captain of the Port.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

For reasons enumerated in the
Regulatory Evaluation section above, the
Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.
There is no indication the previous rule

was burdensome on the maritime
public. No letters commenting on the
previous rule were received from the
public.

Assistance for Small Entities

Under subsection 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we offered to assist small entities
in understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking
process. Lieutenant R. F. Pigeon of
Marine Safety Office Portland, Maine
was available to answer any questions
regarding this rule. No requests for
assistance were received.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734—3427).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule would not effect a taking of
private property or otherwise have

taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
would not create an environmental risk
to health or risk to safety that might
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a ““significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA)(42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (34)(g), of the
Instruction, from further environmental
documentation, since implementation of
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this action will not result in any: (1)
Significant cumulative impacts on the
human environment; (2) Substantial
controversy or substantial change to
existing environmental conditions; (3)
Impacts on properties protected under
the National Historic Preservation Act
or (4) Inconsistencies with any Federal,
State or local laws or administrative
determinations relating to the
environment. A final “Environmental
Analysis Checklist” and a final
“Categorical Exclusion Determination”
are available in the docket where
indicated under ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

» For the reasons discussed in the pre-
amble, the Coast Guard amends 33 CFR
part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

» 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191;
33 CFR 1.05-1(g), 6.04—1, 6.04—6 and 160.5;
Department of Homeland Security Delegation
No. 0170.

= 2. Add §165.105 to read as follows:

§165.105 Security Zones; Passenger
Vessels, Portland, Maine, Captain of the
Port Zone.

(a) Definition. ‘Passenger vessel”” as
used in this section means a passenger
vessel over 100 gross tons authorized to
carry more than 500 passengers for hire
making voyages, any part of which is on
the high seas, and for which passengers
are embarked, disembarked or pay a
port call, in the Portland, Maine,
Captain of the Port zone as delineated
in 33 CFR 3.05-15.

(b) Location. The following areas are
security zones:

(1) All navigable waters within the
Portland, Maine, Captain of the Port
Zone, extending from the surface to the
sea floor, within a 100-yard radius of
any passenger vessel that is anchored,
moored, or in the process of mooring.

(2) All navigable waters, within the
Portland, Maine, Captain of the Port
Zone, extending from the surface to the
sea floor, extending 200 yards ahead,
and 100 yards aside and astern of any
passenger vessel that is underway.

(c) Regulations. (1) In accordance with
the general regulations in § 165.33 of
this part, entry into or movement within
these zones is prohibited unless
previously authorized by the Coast
Guard Captain of the Port, Portland,

Maine (COTP) or his designated
representative.

(2) All persons and vessels must
comply with the instructions of the
COTP or the designated on-scene Coast
Guard patrol personnel. On-scene Coast
Guard patrol personnel include
commissioned, warrant and petty
officers of the Coast Guard on board
Coast Guard, Coast Guard Auxiliary,
and local, state and federal law
enforcement vessels. Emergency
response vessels are authorized to move
within the zone, but must abide by
restrictions imposed by the COTP or his
designated representative.

(3) No person may swim upon or
below the surface of the water within
the boundaries of these security zones
unless previously authorized by the
COTP or his designated representative.

(d) Enforcement. The Captain of the
Port will enforce these zones and may
enlist the aid and cooperation of any
Federal, state, county, municipal, or
private agency to assist in the
enforcement of the regulation.

Dated: April 9, 2003.
Wyman W. Briggs,

Acting Commander, U.S. Coast Guard,
Captain of the Port, Portland, Maine.

[FR Doc. 03—-10424 Filed 4-25-03; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[CGD01-03-028]

RIN 1625-AA00

Security Zones; Escorted Vessel

Transits, Portland, ME, Captain of the
Port Zone

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing temporary security zones
for vessels designated by the Captain of
the Port (COTP) Portland, Maine, to be
in need of a Coast Guard escort for
security reasons while they are
transiting the COTP Portland, Maine
Zone. These security zones are needed
to safeguard the public, designated
vessels and their crews, other vessels
and their crews, and the ports and
infrastructure within the Portland,
Maine, COTP zone from sabotage or
other subversive acts, accidents, or other
causes of a similar nature. Entry into or
movement within these zones, without
the express permission of the Captain of

the Port, Portland, Maine or his
authorized patrol representative, is
strictly prohibited.

DATES: This rule is effective from 12
a.m. (noon) EDT on April 15, 2003 until
12 a.m. (noon) EDT on October 11, 2003.
ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket CGD01-03—
028 and are available for inspection or
copying at U.S. Coast Guard Marine
Safety Office Portland, 27 Pearl Street,
Portland, Maine, 04101 between 8 a.m.
and 4 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: LT
Ronald F. Pigeon at Marine Safety Office
Portland, (207) 780-3251.
SUPPLEMENTARY INFORMATION:

Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(B), the
Coast Guard finds that good cause exists
for not publishing an NPRM. Due to the
heightened Homeland Security
Advisory System threat level and the
current conflict in Iraq we feel it is
necessary and prudent to enact this
regulation immediately to safeguard the
public, the port, facilities, and the
maritime community and to ensure the
security of escorted vessel transits in the
Portland, Maine, COTP zone. Any delay
would leave escorted vessels, their
crews, the port, facilities, and the
maritime community with inadequate
security measures to meet potential
threats.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Due to the heightened
Homeland Security Advisory System
threat level and the current conflict in
Iraq, the Coast Guard has expanded its
use of vessel boardings and escorts to
better safeguard the public, the port
facilities, and the maritime community
from possible terrorist activity. This
regulation is needed immediately to
assist the Coast Guard in providing
adequate protection around these
escorted vessels while transiting in the
Portland, Maine, COTP zone.

Background and Purpose

In light of terrorist attacks on New
York City and Washington, DC on
September 11, 2001, the ongoing
conflict in Iraq and the continuing
concern for future terrorist acts against
the United States, we have established
security zones to safeguard escorted
vessels transiting in the Portland,
Maine, COTP zone. For purposes of this
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rulemaking, escorted vessels include
any vessels designated by the Coast
Guard Captain of the Port, Portland,
Maine to be in need of Coast Guard
escorts in the Portland, Maine, COTP
zone, other than Liquefied Petroleum
Gas (LPG) vessels, which are covered
under 33 CFR 165.103, or high capacity
passenger vessels, which are covered
under 33 CFR 165.105. A designated
representative aboard a Coast Guard
cutter or patrol boat will accompany
vessels deemed in need of escort
protection.

These security zones are needed to
protect escorted vessels, their crews,
and the public, from harmful or
subversive acts, accidents or other
causes of a similar nature. The security
zones have boundaries as follows: All
navigable waters, within the Portland
Maine, Captain of the Port zone,
extending from the surface to the sea
floor, extending 200-yards ahead, and
100-yards aside and astern of any
designated vessel that is underway.

No person or vessel may enter or
remain in the prescribed security zones
at any time without the permission of
the Captain of the Port. Each person or
vessel in a security zone shall obey any
direction or order of the Captain of the
Port or the designated Coast Guard on-
scene representative. The Captain of the
Port may take possession and control of
any vessel in a security zone and/or
remove any person, vessel, article or
thing from a security zone. No person
may board, take or place any article or
thing on board any vessel or waterfront
facility in a security zone without
permission of the Captain of the Port.
Any violation of any security zone
described herein, is punishable by,
among others, civil penalties (not to
exceed $25,000 per violation, where
each day of a continuing violation is a
separate violation), criminal penalties
(imprisonment for not more than 10
years and a fine of not more than
$100,000), in rem liability against the
offending vessel, and license sanctions.
This regulation is established under the
authority contained in 50 U.S.C. 191, 33
U.S.C. 1223, 1225 and 1226.

As part of the Diplomatic Security
and Antiterrorism Act of 1986 (Pub. L.
99-399), Congress amended section 7 of
the Ports and Waterways Safety Act
(PWSA), 33 U.S.C. 1226, to allow the
Coast Guard to take actions, including
the establishment of security zones, to
prevent or respond to acts of terrorism
against individuals, vessels, or public or
commercial structures. Moreover, the
Coast Guard has authority to establish
security zones pursuant to the Act of
June 15, 1917, as amended by the
Magnuson Act of August 9, 1950 (50

U.S.C. 191 et seq.) (the “Magnuson
Act”), and implementing regulations
promulgated by the President in
subparts 6.01 and 6.04 of Part 6 of Title
33 of the Code of Federal Regulations.

Discussion of Rule

This proposed rule establishes
temporary security zones for vessels
designated to be in need of Coast Guard
escorts by the Captain of the Port,
Portland, Maine, while those vessels are
transiting within the Portland, Maine,
Captain of the Port zone. The security
zones will encompass all navigable
waters, within the Portland, Maine,
Captain of the Port zone, extending from
the surface to the sea floor, extending
200-yards ahead, and 100-yards aside
and astern of any escorted vessel that is
underway.

Given the threat of sabotage, terrorist
or subversive attacks, this proposed rule
is necessary to immediately assist the
Coast Guard in providing adequate
protection around escorted vessels
while transiting in the Portland, Maine,
COTP zone under Coast Guard escort.
Specifically, the vessels at issue
include: those which are deemed by the
Captain of the Port, Portland, Maine to
be in need of Coast Guard escorts, for
security reasons. A designated
representative aboard a Coast Guard
cutter or patrol boat will accompany
vessels deemed in need of this escort
protection.

The Captain of the Port, Portland,
Maine will notify the maritime
community of the periods during which
the safety and security zones will be
enforced. Broadcast notifications will be
made to the maritime community
advising them of the boundaries of the
zones and a designated representative
aboard a Coast Guard cutter or patrol
boat will accompany vessels deemed in
need of escort.

Regulatory Evaluation

This rule is not a ““significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS).

We expect the economic impact of
this rule to be so minimal that a full
regulatory evaluation under the
regulatory policies and procedures of
the DHS is unnecessary. Although this
proposed rule will prevent some traffic
from moving within a portion of the

harbor during escorted vessel transits,
the effect of this regulation will not be
significant for several reasons: the
impact on the navigational channel will
be for a minimal amount of time, there
is ample room to navigate around the
zones, and delays, if any, will be
minimal, as vessels will only have to
wait a short time for the escorted vessel
to pass if they cannot safely pass outside
the zones. Moreover, broadcast
notifications will be made via VHF
radio to the maritime community
advising them of the boundaries of the
zones and Coast Guard and other law
enforcement assets will be on-scene to
direct vessels away from the zones.
Vessels will be able to arrange passage
through the zones, if needed, with the
permission of the Captain of the Port or
the designated on-scene patrol
representative.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule will affect the following
entities, some of which may be small
entities: the owners or operators of
vessels intending to transit or anchor in
these zones during escorted vessel
transits. However, this rule will not
have a significant economic impact on
a substantial number of small entities
due to the minimal time that vessels
will be restricted from the area of the
zones; vessels can pass safely around
the zones; vessels will only have to wait
a short time for the escorted vessel to
pass if they cannot safely pass outside
the zones; and advance notifications
will be made to the local maritime
community by marine information
broadcasts.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule so that they can
better evaluate its effects on them and
participate in the rulemaking. If this
rule would affect your small business,
organization or governmental
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jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact LT Ronald F.
Pigeon at Marine Safety Office Portland,
(207) 780-3251.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—-
888—REG-FAIR (1-888—734-3247).

Collection of Information

This rule calls for no collection of
information requirements under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that this rule does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (34)(g) of the
Instruction, from further environmental
documentation since implementation of
this action will not result in any: (1)
Significant cumulative impacts on the
human environment; (2) Substantial
controversy or substantial change to
existing environmental conditions; (3)
Impacts on properties protected under
the National Historic Preservation Act
or (4) Inconsistencies with any Federal,
State or local laws or administrative
determinations relating to the
environment. A final “Environmental
Analysis Checklist” and a final

“Categorical Exclusion Determination”
will be available in the docket where
indicated under ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
Requirements, Security measures,
Waterways.

» For the reasons discussed in the pre-
amble, the Coast Guard amends 33 CFR
Part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

» 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191;
33 CFR 1.05-1(g), 6.04—1, 6.04—6 and 160.5;
Department of Homeland Security Delegation
No. 0170.

= 2. Add § 165.T01-028 to read as fol-
lows:

§165.T01-028 Security Zones; Escorted
Vessel Transits, Portland, Maine, Captain of
the Port Zone.

(a) Definition. “Escorted vessel” as
used in this section describes escorted
vessels operating in the Portland,
Maine, Captain of the Port zone
including the following: any vessels
designated to be in need of Coast Guard
escorts by the Captain of the Port,
Portland, Maine, for security reasons,
other than Liquefied Petroleum Gas
(LPG) vessels, which are covered under
33 CFR 165.103, or high capacity
passenger vessels, which are covered
under 33 CFR 165.105. A designated
representative aboard a Coast Guard
cutter or patrol boat will accompany
vessels deemed in need of escort
protection.

(b) Location. The following areas are
security zones: All navigable waters,
within the Portland Maine, COTP zone,
extending from the surface to the sea
floor, extending 200 yards ahead, and
100 yards aside and astern of any
escorted vessel that is underway.

(c) Effective period. This rule is
effective from 12 a.m. (noon) EDT on
April 15, 2003 until 12 a.m. (noon) EDT
on October 11, 2003.

(d) Regulations. (1) In accordance
with the general regulations in § 165.33
of this part, entry into or movement
within these zones is prohibited unless
previously authorized by the Coast
Guard Captain of the Port (COTP),
Portland, Maine or his designated
representative.

(2) Persons desiring to transit the area
of the security zone may contact the
COTP at telephone number 207-780—
3251 or the authorized on-scene patrol
representative on VHF—FM channel 13
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(156.65 MHz) or VHF-FM channel 16
(156.8MHz) to seek permission to transit
the area.

(3) All persons and vessels must
comply with the instructions of the
COTP or the designated on-scene Coast
Guard patrol personnel. On-scene Coast
Guard patrol personnel include
commissioned, warrant and petty
officers of the Coast Guard on board
Coast Guard, Coast Guard Auxiliary,
and local, state and federal law
enforcement vessels.

(4) The COTP or his designated
representative will notify the maritime
community of periods during which
these zones will be enforced. The COTP
or his designated representative will
identify escorted vessel transits by way
of marine information broadcast.
Emergency response vessels are
authorized to move within the zone, but
must abide by restrictions imposed by
the COTP or his designated
representative.

(e) Enforcement. The COTP will
enforce these zones and may enlist the
aid and cooperation of any Federal,
state, county, municipal, or private
agency to assist in the enforcement of
the regulation.

Dated: April 14, 2003.
Mark P. O’Malley,

Commander, U.S. Coast Guard, Captain of
the Port, Portland, Maine.

[FR Doc. 03-10425 Filed 4-25-03; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF AGRICULTURE

Forest Service

36 CFR Part 242

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 100
RIN 1018-AI31

Subsistence Management Regulations
for Public Lands in Alaska, Subpart
D—Subsistence Taking of Fish,
Customary Trade

AGENCIES: Forest Service, Agriculture;
Fish and Wildlife Service, Interior.

ACTION: Final rule.

SUMMARY: This rule revises regulations
related to the customary trade of fish
taken under Subsistence Management
Regulations. The rulemaking is
necessary because Title VIII of the
Alaska National Interest Lands
Conservation Act recognizes customary

trade as a use of subsistence-taken
resources. However, the existing Federal
regulations do not provide clear
guidance as to what is or is not allowed
in this regard. This rulemaking replaces
a portion of the existing regulations
included in the “Subsistence
Management Regulations for Public
Lands in Alaska, Subpart C and Subpart
D—2003 Subsistence Taking of Fish and
Wildlife Resources,” which expire on
February 29, 2004.

DATES: This rule is effective May 28,
2003.

FOR FURTHER INFORMATION CONTACT:
Chair, Federal Subsistence Board, c/o
U.S. Fish and Wildlife Service,
Attention: Thomas H. Boyd, Office of
Subsistence Management; (907) 786—
3888. For questions specific to National
Forest System lands, contact Ken
Thompson, Regional Subsistence
Program Manager, USDA, Forest
Service, Alaska Region, (907) 786—3592.
SUPPLEMENTARY INFORMATION:

Background

Title VIII of the Alaska National
Interest Lands Conservation Act
(ANILCA) (16 U.S.C. 3111-3126)
requires that the Secretary of the Interior
and the Secretary of Agriculture
(Secretaries) implement a joint program
to grant a preference for subsistence
uses of fish and wildlife resources on
public lands, unless the State of Alaska
enacts and implements laws of general
applicability that are consistent with
ANILCA and that provide for the
subsistence definition, preference, and
participation specified in sections 803,
804, and 805 of ANILCA. The State
implemented a program that the
Department of the Interior previously
found to be consistent with ANILCA.
However, in December 1989, the Alaska
Supreme Court ruled in McDowell v.
State of Alaska that the rural preference
in the State subsistence statute violated
the Alaska Constitution. The Court’s
ruling in McDowell required the State to
delete the rural preference from the
subsistence statute and, therefore,
negated State compliance with ANILCA.
The Court stayed the effect of the
decision until July 1, 1990.

As a result of the McDowell decision,
the Department of the Interior and the
Department of Agriculture
(Departments) assumed, on July 1, 1990,
responsibility for implementation of
Title VIII of ANILCA on public lands.
On June 29, 1990, the Temporary
Subsistence Management Regulations
for Public Lands in Alaska were
published in the Federal Register (55
FR 27114-27170). On January 8, 1999,
(64 FR 1276), the Departments

published a final rule to extend
jurisdiction to include waters in which
there exists a Federal reserved water
right. This amended rule became
effective October 1, 1999, and
conformed the Federal Subsistence
Management Program to the Ninth
Circuit’s ruling in Alaska v. Babbitt.
Consistent with Subparts A, B, and C of
these regulations, as revised January 8,
1999, (64 FR 1276), the Departments
established a Federal Subsistence Board
(Board) to administer the Federal
Subsistence Management Program. The
Board’s composition includes a Chair
appointed by the Secretary of the
Interior with concurrence of the
Secretary of Agriculture; the Alaska
Regional Director, U.S. Fish and
Wildlife Service; the Alaska Regional
Director, U.S. National Park Service; the
Alaska State Director, U.S. Bureau of
Land Management; the Alaska Regional
Director, U.S. Bureau of Indian Affairs;
and the Alaska Regional Forester, USDA
Forest Service. Through the Board, these
agencies participate in the development
of Federal Subsistence Management
Regulations (Subparts A, B, C, and D).

The Board has reviewed and
approved the publication of this final
rule. Because this rule relates to public
lands managed by an agency or agencies
in both the Departments of Agriculture
and the Interior, identical text will be
incorporated into 36 CFR part 242 and
50 CFR part 100.

Applicability of Subparts A, B, and C

Subparts A, B, and C (unless
otherwise amended) of the Subsistence
Management Regulations for Public
Lands in Alaska, 50 CFR 100.1 to 100.24
and 36 CFR 242.1 to 242.24, remain
effective and apply to this rule.
Therefore, all definitions located at 50
CFR 100.4 and 36 CFR 242.4 will apply
to regulations found in this subpart.

Federal Subsistence Regional Advisory
Councils

Pursuant to the Record of Decision,
Subsistence Management Regulations
for Federal Public Lands in Alaska,
April 6, 1992, and the Subsistence
Management Regulations for Federal
Public Lands in Alaska, 36 CFR 242.11
(1999) and 50 CFR 100.11 (1999), and
for the purposes identified therein, we
divide Alaska into ten subsistence
resource regions, each of which is
represented by a Federal Subsistence
Regional Advisory Council. The
Regional Councils provide a forum for
rural residents with personal knowledge
of local conditions and resource
requirements to have a meaningful role
in the subsistence management of fish
and wildlife on Alaska public lands.
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The Regional Council members
represent varied geographical areas,
cultures, interests, and resource users
within each region.

The Regional Councils had a
substantial role in reviewing the
proposed rule and making
recommendations for the final rule.
Moreover, the Council Chairs, or their
designated representatives, presented
their Council’s recommendations at the
Board meeting in January 2003.

Recognizing Customary Trade Practices

Title VIII of ANILCA specifically
identifies customary trade as a
recognized part of subsistence uses. The
term ‘“‘customary trade” is defined in
these regulations as the “* * *
exchange for cash of fish and wildlife
resources regulated in this part, not
otherwise prohibited by Federal law or
regulation, to support personal or family
needs, and does not include trade which
constitutes a significant commercial
enterprise.” The distinction between the
terms “‘customary trade’’ and ‘“‘barter”
(which is also provided for in Title VIII)
is that “‘customary trade” is the
exchange of subsistence resources for
cash, while “barter” is defined as the
exchange of subsistence resources for
something other than cash. While the
exchange of subsistence resources as
customary trade may involve fish,
shellfish, or wildlife resources, this final
rule only covers the customary trade of
fish resources.

Prior to the expansion of the Federal
program to include management on
other waters on October 1, 1999, Federal
Subsistence Board regulations applied
only to subsistence fisheries in non-
navigable waters. Those regulations
contained the same definition for
customary trade cited above, but also
included the following regulatory
language (in §  .26(c)(1)): “No person
may buy or sell fish, their parts, or their
eggs which have been taken for
subsistence uses, unless, prior to the
sale, the prospective buyer or seller
obtains a determination from the
Federal Subsistence Board that the sale
constitutes customary trade”. During the
development of the regulations for the
expanded fisheries program, it was
recognized that the customary trade of
fisheries resources was ongoing in many
parts of Alaska, but was not provided
for in the existing Federal regulation nor
in existing State regulations (except for
the sale of herring roe on kelp in
southeast Alaska). Therefore the general
prohibition in §  .26(c)(1) was replaced
effective October 1, 1999, with the
following language which generally
permitted customary trade:

§ .26(c)(11) The limited exchange
for cash of subsistence-harvested fish,
their parts, or their eggs, legally taken
under Federal subsistence management
regulations to support personal and
family needs is permitted as customary
trade, so long as it does not constitute
a significant commercial enterprise. The
Board may recognize regional
differences and define customary trade
differently for separate regions of the
State.

(12) Individuals, businesses, or
organizations may not purchase
subsistence-taken fish, their parts, or
their eggs for use in, or resale to, a
significant commercial enterprise.

(13) Individuals, businesses, or
organizations may not receive through
barter subsistence-taken fish, their parts
or their eggs for use in, or resale to, a
significant commercial enterprise.

While detailed statistics are not
available to show where customary
trade transactions of fishery resources
take place, we believe that the large
majority of such transactions take place
within rural villages or nonrural
communities. Generally, the Federal
subsistence regulations apply only
within or adjacent to conservation
system units and other Federal lands as
described in § .3 of the regulations.
We believe, however, that Federal
regulations governing customary trade
of subsistence-taken resources extend to
any customary trade of legally taken
subsistence fish regardless of where the
actual cash transaction takes place.

We realized that those Federal
regulations regarding customary trade
needed to be refined. Much of the
current discord and uncertainty
associated with customary trade relates
to the term “significant commercial
enterprise,” which is not defined in the
regulations. Additionally, there was a
concern that, by allowing customary
trade without further regulatory
clarification, a loophole is created for
valuable subsistence resources to
become a commodity on the commercial
market for monetary gain by those who
wish to take advantage of the system.
Without a more specific definition of
“significant commercial enterprise” or
other regulatory modification, law
enforcement personnel regarded the
regulation unenforceable. Another
concern expressed by the Regional
Councils was a potential need for a
regional approach to customary trade
regulations to take into account
differences among the Regions.

Recognizing these concerns, the Board
initiated an agreement with the Alaska
Department of Fish and Game to
assemble information on contemporary
customary trade. In December 2000, the

State submitted a report entitled
“Sharing, Distribution, and Exchange of
Wildlife Resources, An Annotated
Bibliography of Recent Sources”
documenting a wide range of continuing
practices.

In late 2000, the Board established a
Customary Trade Task Force composed
of representatives of the 10 Regional
Councils, fishery biologists,
enforcement personnel, anthropologists,
and others. This Task Force was charged
with developing draft regulatory
language defining the intent of
customary trade as identified in
ANILCA Title VIII. They met several
times during 2001, requested, received,
and considered public comments, and
eventually developed preliminary draft
regulatory language. The Task Force
identified three different types of
customary trade, with specific
recommendations for each type. In the
first, trade between rural residents was
seen as involving relatively small
amounts of fish and cash, and generally
occurring within or between
neighboring villages. Since this form of
trade is relatively self-limiting, the Task
Force recommended that unlimited cash
exchange be permitted. For the second
type, trade between rural residents and
others (the term ‘“‘others” is defined as
“commercial entities other than fishery
businesses or individuals other than
rural residents”), the Task Force
recommended that customary trade also
be permitted but that a monetary cap be
applied to the customary trade of
salmon. The Task Force chose a cap of
$1,000 per household member per year
for salmon as a starting point for
discussion and potential modification
by each Council. For the third type,
customary trade or barter to fisheries
businesses, the Task Force
recommended that this activity not be
permitted. This draft was circulated for
review by all 10 Regional Councils, the
229 Federally recognized tribes, and for
general public review. The Task Force
met one more time to consider all
comments received and eventually
developed draft language that was
presented to the Board on December 12,
2001, as Option 1 of six options for
Board consideration. The preliminary
draft language that was provided to the
Regional Councils, 229 Federally
recognized Tribal governments, and the
general public was modified during the
final meeting of the Task Force and then
further modified by the Board at its
December 2001 meeting.

Federal staff met with representatives
of several villages, Tribal associations,
and Regional Corporations. The
consultation was conducted pursuant to
the Department of the Interior, Alaska
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Policy on Government to Government
Relations with the Alaska Native Tribes.
Three tribal governments submitted
comments. Two of the Tribal
governments concurred with the
proposed regulatory language; the
comments from the third tribal
government were not specific to
customary trade.

During the review of the draft Task
Force recommendation by the Regional
Councils, seven of the ten Councils
made specific regional
recommendations. Included as part of
the Task Force draft language was a
$1,000 cap per household member per
year for the exchange of salmon for cash
between rural residents and others. The
Regional Council comments generally
agreed with a monetary cap but also
suggested regional needs and
differences. Some Regional Councils
thought the $1,000 cap too high; others
thought it too low. Several Council
members expressed concern about
allowing sales of subsistence-taken
salmon in areas experiencing
subsistence shortages and limited
fishing opportunities. In recent years,
areas such as the Yukon and
Kuskokwim Rivers have had poor
salmon returns requiring managers to
reduce subsistence fishing schedules
and, in some instances, close
subsistence fishing. Some Regional
Councils also were concerned that the
draft language restricted barter between
rural residents and others.

After the Council, tribal government,
and public review, the Task Force met
one more time to consider comments
received during that review. In general
there was concurrence with the Task
Force recommendations for unlimited
customary trade between rural residents
and a prohibition against customary
trade between rural residents and
fisheries businesses. (Two exceptions to
this concurrence were the Bristol Bay
Regional Council recommendations for
a $1,000 limit on customary trade
between rural residents in the Bristol
Bay and Chignik Areas.) Based on
concerns expressed at this Task Force
meeting about the enforceability of a
monetary cap on the exchange between
rural residents and others, the Task
Force added a permitting requirement to
this section.

At its December 2001 meeting, the
Board considered six options for a
proposed rule regarding customary
trade. After hearing the report of the
Task Force, the six options, and
comments from Regional Council
Chairs, ADF&G, Alaska Department of
Environmental Conservation, and other
members of the public, the Board
decided to initiate a formal rulemaking

process with a proposed rule, as
follows:

Publish the proposed rule for public
comment with the draft regulatory language,
as recommended by the Customary Trade
Task Force, except maintain the status quo
for transactions between rural residents and
others. Through the development and review
of draft regulatory language for customary
trade by the Task Force and the Regional
Advisory Councils, there was general support
and consensus for unlimited transactions
between rural residents and the prohibition
of transactions with fisheries businesses.
Many of the concerns raised have been
directed at the transactions between a rural
resident and others. The proposed rule
would maintain the status quo for
transactions between a rural resident and
others, prohibit transactions with State-
licensed fisheries businesses, and allow
further discussions and analyses to occur
before proposing further restrictions on the
transactions between a rural resident and
others in a proposed rule.

To continue the rulemaking process,
the Board published a proposed rule on
February 27, 2002 (67 FR 8919). The
Board invited comments on the
proposed rule, the six options
considered by the Board at their
December 2001 meeting, and the
regional recommendations provided by
the Regional Councils. The Board also
expanded public awareness of the
proposed rule and the opportunity to
comment through targeted mailouts to
interested parties, news releases,
additional Tribal consultation, and by
posting on the Office of Subsistence
Management Web site at http://
alaska.fws.gov/asm/home.html. The
Board expected to deliberate and take
final action on this rule in May 2002.

In response to public requests, the
Board members, at their May 2002
meeting, deferred action on the
proposed rule for customary trade until
January 2003. They took this action for
several reasons:

* There were many public requests
for a delay;

* The June Board meeting occurred
during the peak of the rural subsistence
fishing season so many subsistence
users were unable to provide comments;
and

* Any decision the Board made in
June would not have been in effect until
the 2003 fishing season.

 Also, this additional time provided
further opportunity for discussion and
input from the public.

In the meantime, the Board analyzed
public comments and issued a summary
of the comments in August 2002. This
document was distributed to the public,
tribal governments, 10 Federal Regional
Advisory Councils, and other State and
Federal agencies.

As a result of the initial comment
period, the extended comment period,
and the opportunity to testify at the
January 14, 2003, public meeting, the
Board received 102 written comments,
recommendations from the Regional
Councils, and public testimony from 10
others.

Comments were received from
Federal and State agencies, Tribal
organizations, sportsmen’s associations,
commercial fisheries business owners
and organizations, and individuals. The
comments generally fall into three
categories:

—There should be no cash sale of
subsistence-caught fish.

—There should be no regulations made
by Federal or State governments that
would limit customary trade.

—The final rule should be deferred.

These categories are not mutually
exclusive. Some commentors who
clearly oppose the proposed rule offer
modifications that might lessen the
effects of the proposed regulations.
Others who clearly oppose the proposed
rule urge the Board to defer action.
Many do not state any position on the
proposed rule, but recommend deferral
of any action to allow for further
research on use patterns, to confer with
elders, and to consult with Tribal
governments.

The suggested modifications to the
proposed rule are as follows and may
represent more than one commentor.

Paragraph (11): With few exceptions,
those who commented on paragraph
(11) believe that there should be no
restrictions on trade between rural
residents. The following modifications
were recommended:

—DModify to included the words
“* * * exchange for cash between
rural residents.* * *”

—No cash transactions should be
allowed.

—Modify to require at least 50 percent
of subsistence-caught fish must be
retained for personal and family
consumption.

We have revised the rule to include
the words ““for cash” to reflect the
formal definition of customary trade.
We did not modify the rule to require
a certain amount of harvest be retained
by the harvester. Because the exchange
and use will be by rural residents, we
felt this restriction was unnecessary and
would require rather cumbersome
record keeping.

Paragraph (12): Of the proposed
regulations, paragraph (12) elicited the
most comment. The comments tended
to be regional with a few that would
apply statewide. The following



Federal Register/Vol

. 68, No. 81/Monday, April 28, 2003/Rules and Regulations

22311

comments and modifications were

offered:

—Customary trade should be restricted
to transactions between rural
residents only.

—Customary trade outside of the local
area is unknown in Yup’ik culture
and should not be allowed now.

—There should be no limit set for the
Seward Peninsula region.

—Some tribal entities stated that their
trade patterns did not and do not
include cash transactions. Traditional
harvest and trade should continue
under traditional management
without interference from Federal or
State governments.

—Allow only the sale of unprocessed
fish.

—If escapement goals will not be met in
a given year, customary trade of those
fish stocks should be limited or
prohibited.

—The monetary limit in northern
Alaska should be $3,000 to $5,000
because of the higher cost of living.

—The monetary limit should be a range
between $400 and $1,000 to be
determined by region.

—Research should be conducted before
setting a dollar limit on rural to urban
customary trade.

—Eggs should not be sold at all.

—At least 50 percent of subsistence
harvest of fish should be used for
personal and family consumption.
We considered all of these comments

and developed revised wording. The

revisions allow sale to the end user only
and will allow further regulatory
adjustment by region.

Paragraph (13): This section was
generally accepted. The following
recommendations were offered:
—Modify to allow those who have

commercial limited entry fishing

permits to participate in subsistence
trade and barter.

—DModify to exclude sales to those
businesses that have filed the yearly
“Intent to Operate” form with the
State or those that operate retail sales
establishments.

—DModify to read, “No business or
organization may purchase or barter
for or solicit to barter for subsistence-
taken fish, their parts, or their eggs.”
We have modified the wording of this

section from the proposed rule to better

cover the potential sale to or purchase
by a commercial business. We believe,
as do the Regional Councils, that
subsistence-taken resources should not
enter the commercial arena.

General Comments: In addition to
these comments and recommendations,
almost all the written public comments
expressed concerns about topics within
and surrounding customary trade.

Issue: These comments indicate that a
significant number of the writers appear
to have limited understanding of
customary trade and the effects of the
proposed regulation. Their comments
imply that they believe the final rule
will create a new practice and that
subsistence hunting and fishing should
only feed one’s immediate family. These
comments recommended the most
restrictions or complete prohibition of
customary trade.

Response: Customary trade in
exchange for cash is recognized in Title
VIII of ANILCA. Therefore, we must
provide that opportunity for subsistence
users. This regulation provides that
opportunity while still providing a
regulatory framework to avoid abuses.

Issue: Comments from those engaged
in commercial fisheries and commercial
sport fisheries expressed their fears that
the proposed regulations will create a
new commercial subsistence fishery that
will substantially impact their
businesses. They note that Alaska’s fish
stocks are already fully allocated and
that the opportunity to generate cash
from subsistence resources will result in
additional harvest and pressure. They
are concerned that the subsistence
priority will reallocate fish to the
detriment of established commercial
and sport fisheries. They would either
prohibit customary trade or would
impose strict limits and reporting
procedures.

Response: Because most customary
trade among rural subsistence users
occurs between local users and involves
only small amounts of fish, the Board
does not believe that this rule will
create an incentive for additional
harvest of the resources nor result in
additional fish being sold in the
commercial markets.

Issue: Other writers recommended
that the Federal Subsistence Board
initiate a public education process to
help develop understanding and dispel
current controversies. Some rural and
Native comments centered on the tenet
that subsistence is a right, not a
privilege established by any non-Native
government. They expressed concern
that subsistence, as protected by
ANILCA, may be diminished over time
by the administrative fiat of bureaucrats.
They are worried about the inevitable
destructive impacts of the proposed
regulations on centuries-old trade
networks and, subsequently, on
subsistence as a whole.

Response: This concern is not of a
regulatory nature. However, we have a
Web site that provides information
relative to the Federal Subsistence
Management Program and information

to others relative to subsistence uses
and resources.

Issue: There are those who are
concerned about the inclusion of barter
in these proposed regulations. They
state that to include barter in any
wording in this proposed rule sends a
message that barter also needs to be
controlled.

Response: We have removed any
reference to barter from this rule.

Issue: Many writers expressed
concern that the proposed rule has no
permitting or recordkeeping
requirement to make the regulation
enforceable. They recommend
accountability of harvests and sales to
ensure evaluation for impacts to the
resource and prevent increased harvests.
Others recommend that the current
recording of subsistence harvests done
by ADF&G is sufficient.

Response: We have restructured the
rule so that permitting and
recordkeeping are unnecessary. We
believe that total subsistence salmon
harvests, including the portions kept for
direct consumption and the portions
shared, bartered, or exchanged in
customary trade, are currently relatively
well reported through subsistence
fishing calendars and permits in most
parts of rural Alaska. Should a problem
surface in future years, we will consider
adding a permitting or recordkeeping
requirement.

Issue: There is also concern that
public health safety standards must be
assured by requiring that subsistence-
caught fish sold to the public be
processed under the State food handling
and processing regulations.

Response: Nothing in this proposed
rule would displace, supersede, or
preempt State or Federal food and
health safety laws and regulations
governing the processing, handling, or
sale of fish. In our public booklet
version of these rules, we have
specifically stated that sellers must
conform to applicable public health and
safety standards and regulations.

Issue: A majority of the letters,
including those from State and Tribal
agencies as well as from individuals,
question the accelerated schedule the
Board has set for addressing this matter
and express varying degrees of
uneasiness. Sufficient time has not been
allowed to consider the effects the
proposed regulations will have on
individual lives, culture, or to develop
collaborative management by Federal,
State, and Tribal government agencies.
More time is needed to conduct research
to determine use patterns and needs and
to consider the far-reaching effects of
the proposed regulations. It was noted
that Congress took 10 years to enact
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subsistence protection regulations after
ANCSA, so taking quality time to
address customary trade should be
acceptable to the Board. These writers
urge the Board to proceed with care and
caution and recommend deferring
action.

Response: Recognizing some concerns
relative to timing, we extended the
comment period by nearly 7 months.
The current regulations focus on
protecting traditional practices of
customary trade of subsistence-
harvested fish, while minimizing the
potential for commercialization of
subsistence fish. These regulations
create a baseline upon which additional
region-specific regulations can be
added. Also, we note that this rule is
subject to annual review and potential
revision, should it be necessary.

Regional Council Comments: In
general, the Regional councils
supported the unlimited exchange
between rural residents and the
prohibition on sale to or purchase by a
business entity. Most Regional Council
comments revolved around region-
specific dollar limits on the sale of
subsistence-taken resources to
individuals other than rural residents.
These dollar limits ranged from about
$200 to $1,000. A few Regional Councils
felt that there should be no limits or
regulations.

Response: Because of this large
variance among regions and because
this is the first year under these
regulations, we believe it is appropriate
at this time to have standard language
that applies statewide. We have,
however, included recognition of a
potential future need to adjust the
regulations on a regional basis.

The Board discussed and evaluated
proposed changes to this rule during a
public meeting held in Anchorage,
January 14, 2003. Following public
testimony and after hearing Regional
Council recommendations, the Board
deliberated and took final action on
requested changes to the proposed rule
resulting in the final rule as set forth in
this document.

Conformance With Statutory and
Regulatory Authorities

National Environmental Policy Act
Compliance

A Draft Environmental Impact
Statement (DEIS) for developing a
Federal Subsistence Management
Program was distributed for public
comment on October 7, 1991. That
document described the major issues
associated with Federal subsistence
management as identified through
public meetings, written comments, and

staff analysis and examined the
environmental consequences of four
alternatives. Proposed regulations
(Subparts A, B, and C) that would
implement the preferred alternative
were included in the DEIS as an
appendix. The DEIS and the proposed
administrative regulations presented a
framework for an annual regulatory
cycle regarding subsistence hunting and
fishing regulations (Subpart D). The
Final Environmental Impact Statement
(FEIS) was published on February 28,
1992.

Based on the public comment
received, the analysis contained in the
FEIS, and the recommendations of the
Federal Subsistence Board and the
Department of the Interior’s Subsistence
Policy Group, the Secretary of the
Interior, with the concurrence of the
Secretary of Agriculture, through the
U.S. Department of Agriculture-Forest
Service, implemented Alternative IV as
identified in the DEIS and FEIS (Record
of Decision on Subsistence Management
for Federal Public Lands in Alaska
(ROD), signed April 6, 1992). The DEIS
and the selected alternative in the FEIS
defined the administrative framework of
an annual regulatory cycle for
subsistence hunting and fishing
regulations. The final rule for
Subsistence Management Regulations
for Public Lands in Alaska, Subparts A,
B, and C (57 FR 22940-22964,
published May 29, 1992; amended
January 8, 1999, 64 FR 1276; June 12,
2001, 66 FR 31533; and May 7, 2002, 67
FR 30559) implemented the Federal
Subsistence Management Program and
included a framework for an annual
cycle for subsistence hunting and
fishing regulations.

An environmental assessment was
prepared in 1997 on the expansion of
Federal jurisdiction over fisheries and is
available by contacting the office listed
under FOR FURTHER INFORMATION
CONTACT. The Secretary of the Interior
with the concurrence of the Secretary of
Agriculture determined that the
expansion of Federal jurisdiction did
not constitute a major Federal action,
significantly affecting the human
environment and has, therefore, signed
a Finding of No Significant Impact.

Compliance With Section 810 of
ANILCA

The intent of all Federal subsistence
regulations is to accord subsistence uses
of fish and wildlife on public lands a
priority over the taking of fish and
wildlife on such lands for other
purposes, unless restriction is necessary
to conserve healthy fish and wildlife
populations. A section 810 analysis was
completed as part of the FEIS process.

The final section 810 analysis
determination appeared in the April 6,
1992, ROD, which concluded that the
Federal Subsistence Management
Program may have some local impacts
on subsistence uses, but the program is
not likely to significantly restrict
subsistence uses.

Paperwork Reduction Act

These proposed amendments do not
contain information collection
requirements subject to Office of
Management and Budget (OMB)
approval under the Paperwork
Reduction Act of 1995. We will not
conduct or sponsor, and you are not
required to respond to, a collection of
information request unless it displays a
currently valid OMB control number.

Other Requirements

This rule is not significant under E.O.
12866. This rule will not have an annual
economic effect of $100 million or more
or adversely affect an economic sector,
productivity, jobs, the environment, or
other units of government. The rule will
not create inconsistencies with other
agencies’ actions; materially affect
entitlements, grants, user fees, loan
programs, or the rights and obligations
of their recipients; or raise novel legal
or policy issues.

The Regulatory Flexibility Act of 1980
(5 U.S.C. 601 et seq.) requires
preparation of flexibility analyses for
rules that will have a significant
economic impact on a substantial
number of small entities, which include
small businesses, organizations, or
governmental jurisdictions. The
Departments have determined that this
rulemaking will not have a significant
economic impact on a substantial
number of small entities within the
meaning of the Regulatory Flexibility
Act.

This rulemaking will impose no
significant costs on small entities;
however, the exact number of
businesses and the amount of trade that
will result from this Federal land-
related activity is unknown. The
aggregate effect is an insignificant
positive economic effect on a number of
small entities, such as tackle, boat, and
gasoline dealers. The number of small
entities affected is unknown, but the
fact that the positive effects will be
seasonal in nature and will, in most
cases, merely continue preexisting uses
of public lands indicates that they will
not be significant.

In general, the resources traded under
this rule will be consumed by local rural
residents and do not result in a dollar
benefit to the economy. However, we
estimate that 24 million pounds of fish
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(including 8.3 million pounds of
salmon) are harvested by the local
subsistence users annually and, if given
a dollar value of $3.00 per pound for
salmon [Note: this is actually much
higher than the current commercial ex-
vessel value for salmon.] and $ 0.58 per
pound for other fish, would equate to
about $34 million in food value
Statewide. We anticipate that only a
very small portion of this harvest might
be used in customary trade and most of
that would remain in the local village or
region.

Title VIII of ANILCA requires the
Secretaries to administer a subsistence
preference on public lands. The scope of
this program is limited by definition to
certain public lands. For this reason,
these regulations have no potential
takings of private property implications
as defined by Executive Order 12630.

The Secretaries have determined and
certify pursuant to the Unfunded
Mandates Reform Act, 2 U.S.C. 1502 et
seq., that this rulemaking will not
impose a cost of $100 million or more
in any given year on local or State
governments or private entities. The
implementation of this rule is by
Federal agencies, and no cost is
involved to any State or local entities or
Tribal governments.

The Secretaries have determined that
these regulations meet the applicable
standards provided in Sections 3(a) and
3(b)(2) of Executive Order 12988 on
Civil Justice Reform.

In accordance with Executive Order
13132, the rule does not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.
Title VIII of ANILCA precludes the State
from exercising subsistence
management authority over fish and
wildlife resources on Federal lands.

In accordance with the President’s
memorandum of April 29, 1994,
“Government-to-Government Relations
with Native American Tribal
Governments’ (59 FR 22951), 512 DM 2,
and E.O. 13175, we have evaluated
possible effects on Federally recognized
Indian tribes and have determined that
there are no significant adverse effects.
During the development of this
proposed rule, the Board initiated Tribal
consultation with 229 Federally
recognized Tribes. All of the comments
that were received were consistent with
the Task Force’s recommended
language. The Board will continue with
Tribal consultation during the comment
period through directed mailings and
special meetings with Tribal entities.
The Bureau of Indian Affairs is a
participating agency in this rulemaking.

On May 18, 2001, the President issued
Executive Order 13211 on regulations

that significantly affect energy supply,
distribution, or use. This Executive
Order requires agencies to prepare
Statements of Energy Effects when
undertaking certain actions. As this rule
is not a significant regulatory action
under Executive Order 13211, affecting
energy supply, distribution, or use, this
action is not a significant energy action
and no Statement of Energy Effects is
required.

Drafting Information

William Knauer drafted these
regulations under the guidance of
Thomas H. Boyd, of the Office of
Subsistence Management, Alaska
Regional Office, U.S. Fish and Wildlife
Service, Anchorage, Alaska. Taylor
Brelsford, Alaska State Office, Bureau of
Land Management; Rod Simmons,
Alaska Regional Office, U.S. Fish and
Wildlife Service; Bob Gerhard, Alaska
Regional Office, National Park Service;
Dr. Glenn Chen, Alaska Regional Office,
Bureau of Indian Affairs; and Ken
Thompson, USDA-Forest Service,
provided additional guidance.

List of Subjects

36 CFR Part 242

Administrative practice and
procedure, Alaska, Fish, National
forests, Public lands, Reporting and
recordkeeping requirements, Wildlife.

50 CFR Part 100

Administrative practice and
procedure, Alaska, Fish, National
forests, Public lands, Reporting and
recordkeeping requirements, Wildlife.
= For the reasons set out in the preamble,
the Federal Subsistence Board amends
title 36, part 242, and title 50, part 100,
of the Code of Federal Regulations, as set
forth below.

PART__—SUBSISTENCE
MANAGEMENT REGULATIONS FOR
PUBLIC LANDS IN ALASKA

» 1. The authority citation for both 36
CFR part 242 and 50 CFR part 100 con-
tinues to read as follows:

Authority: 16 U.S.C. 3, 472, 551, 668dd,
3101-3126; 18 U.S.C. 3551-3586; 43 U.S.C.
1733.

Subpart D—Subsistence Taking of
Fish and Wildlife

» 2. In subpart D of 36 CFR part 242 and
50 CFR part 100, § .27(c)(11) through
(13) is revised to read as follows:

§. 27 Subsistence taking of fish.
* * * * *

(C] * * %

(11) Transactions between rural
residents. Rural residents may exchange

in customary trade subsistence-
harvested fish, their parts, or their eggs,
legally taken under the regulations in
this part, for cash from other rural
residents. The Board may recognize
regional differences and define
customary trade differently for separate
regions of the State.

(12) Transactions between a rural
resident and others. In customary trade,
a rural resident may trade fish, their
parts, or their eggs, legally taken under
the regulations in this part, for cash
from individuals other than rural
residents if the individual who
purchases the fish, their parts, or their
eggs uses them for personal or family
consumption. If you are not a rural
resident, you may not sell fish, their
parts, or their eggs taken under the
regulations in this part. The Board may
recognize regional differences and
define customary trade differently for
separate regions of the State.

(13) No sale to, nor purchase by,
fisheries businesses.

(i) You may not sell fish, their parts,
or their eggs taken under the regulations
in this part to any individual, business,
or organization required to be licensed
as a fisheries business under Alaska
Statute, AS 43.75.011 or to any other
business as defined under Alaska
Statute 43.70.110(1) as part of its
business transactions.

(ii) If you are required to be licensed
as a fisheries business under Alaska
Statute AS 43.75.011 or are a business
as defined under Alaska Statute
43.70.110(1), you may not purchase,
receive, or sell fish, their parts, or their
eggs taken under the regulations in this
part as part of your business
transactions.

* * * * *

Dated: March 24, 2003.

Thomas H. Boyd,

Acting Chair, Federal Subsistence Board.
Dated: March 25, 2003.

Kenneth E. Thompson,

Regional Subsistence Group Leader, USDA—
Forest Service.

[FR Doc. 03-10106 Filed 4-25-03; 8:45 am)]
BILLING CODE 3410-11-P; 4310-55-P
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GENERAL SERVICES
ADMINISTRATION

41 CFR Chapters 301-11 and 302-4

[FTR Case 2003-301; FTR Amendment
2003-03]

RIN 3090-AH72

Federal Travel Regulation; Per Diem
Rates—Removal of Appendix A Per
Diem Rate Tables to Chapter 301—
Prescribed Maximum Per Diem Rates
for CONUS

AGENCY: Office of Governmentwide
Policy, Travel Management Policy
Division, GSA.

ACTION: Final rule.

SUMMARY: This final rule amends the
Federal Travel Regulation (FTR) to
remove the per diem rate tables from
Appendix A of chapter 301. The
Continental United States (CONUS) per
diem rates will be published on a
periodic basis by the Office of
Governmentwide Policy, Office of
Transportation and Personal Property,
Travel Management Policy, and will be
available on the Internet at http://
www.gsa.gov/perdiem as FTR Per Diem
Bulletins. Such bulletins will be
numbered consecutively on a fiscal year
basis (e.g., the first bulletin, scheduled
to be effective for fiscal year 2003,
would be numbered as FTR Per Diem
Bulletin #03—1). Subsequent changes or
updates to the fiscal year 2003 rate
would be numbered 03-2, 03-3, etc.
This change in the publication of the

CONUS per diem rate is effective April
28, 2003. A notice will be published in
the Federal Register to alert readers of
any new FTR per diem bulletins.
EFFECTIVE DATE: This final rule is
effective April 28, 2003.

FOR FURTHER INFORMATION CONTACT: Mr.
Jim Harte, Office of Governmentwide
Policy, Travel Management Policy
Division, at (202) 501-1538 for technical
information. For information pertaining
to status or publication schedules,
contact the Regulatory and Federal
Assistance Publications Division, Room
4035, GS Building, Washington, DC,
20405, at (202) 208-7312.
SUPPLEMENTARY INFORMATION:

A. Background

The change in this final rule is made
to expedite and simplify the publication
of the CONUS per diem rates
established by the General Services
Administration (GSA).

B. Executive Order 12866

GSA has determined that this rule is
not a significant regulatory action for
the purposes of Executive Order 12866
of September 30, 1993.

C. Regulatory Flexibility Act

This final rule is not required to be
published in the Federal Register for
notice and comments; therefore, the
Regulatory Flexibility Act does not
apply.

D. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because the rule does not

impose recordkeeping or information
collection requirements, or the
collection of information from offerors,
contractors, or members of the public
which require the approval of the Office
of Management and Budget under 44
U.S.C. 501 et seq.

E. Small Business Regulatory
Enforcement Fairness Act

This final rule is also exempt from
congressional review prescribed under 5
U.S.C. 801 since it relates solely to
agency management and personnel.

List of Subjects in 41 CFR Chapter 301
and 302

Government employees, Travel,
Travel allowances, and Travel and
transportation expenses.

Dated: January 15, 2003.

Stephen A. Perry,
Administrator of General Services.

= For the reasons set forth in the pre-
amble, 41 CFR chapter 301 is amended
as follows:

Chapter 301—Temporary Duty (TDY) Travel
Allowances

» 1. The authority citation for 41 CFR
part 301-11 continues to read as follows:

Authority: 5 U.S.C. 5707.
= 2. Revise §301-11.6 to read as follows:

§301-11.6 Where do | find maximum per
diem and actual expense rates?

Consult this table to find out where to
access per diem rates for various types
of Government travel:

For travel in

Rates set by

For per diem and actual expense see

(@) Continental United States

(CONUS).

(b) Non-foreign areas .............ccce.....

(c) Foreign areas .........cccccceeevineene

General Services Administration ...

Department of Defense (Per Diem,
Travel and Transportation Allow-
ance Committee (PDTATAC).

Department of State ......................

For per diem, see applicable FTR Per Diem Bulletins issued periodi-
cally by the Office of Governmentwide Policy, Office of Transpor-
tation and Personal Property, Travel Management Policy, and
available on the Internet at http://www.gsa.gov/perdiem for actual
expense, see 41 CFR 301-11.303 and 301-11.305.

Per Diem Bulletins issued by PDTATAC and published periodically in
the Federal Register or Internet at http://www.dtic.mil/perdiem/.
(Rates also appear in section 925, a per diem supplement to the
Department of State Standardized Regulations (Government
Civilians—Foreign Areas).)

A per diem supplement to section 925, Department of State Stand-
ardized Regulations (Government Civilians—Foreign Areas).

* * * * *

= 3.Revise Appendix A to chapter 301
to read as follows:

Appendix A to Chapter 301—
Prescribed Maximum Per Diem Rates
for CONUS

For the Continental United States
(CONUS) per diem rates, see applicable
FTR Per Diem Bulletins, issued
periodically and available on the
Internet at http://www.gsa.gov/perdiem.

CHAPTER 302—RELOCATION
ALLOWANCES

» 4. The authority citation for 41 CFR
part 302—4 continues to read as follows:

Authority: 5 U.S.C. 5738, 20 U.S.C. 905(a);
E.O. 11609; 36 FR 13747, 3 CFR, 1971-1973,
Comp, p. 586.

m 5. Revise § 302—4.200 to read as fol-
lows:

§302-4.200 What per diem rate will |
receive for en route relocation travel within
CONUS?

Your per diem for en route relocation
travel between your old and new official
stations will be at the standard CONUS
rate (see applicable FTR Per Diem
Bulletins available on the Internet at
http://www.gsa.gov/perdiem). You will
be reimbursed in accordance with
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§§301-11.100 through 301-11.102 of
this title.

[FR Doc. 03-10313 filed 4—-25-03; 8:45 am]
BILLING CODE 6820-14-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 1
[FCC 03-48]

Amendment of the Commission’s
Rules Concerning Non-Discrimination
on the Basis of Disability in the
Commission’s Programs and Activities

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document amends our
rules, entitled ‘“Enforcement of Non-
discrimination on the Basis of Handicap
in Programs or Activities Conducted by
the Federal Communications
Commission,” 47 CFR 1.1801 et seq., to
update the Commission’s section 504
regulations. The rules modified by this
document pertain to agency
organization, procedure and practice.
Consequently, the notice and comment
provisions of the Administrative
Procedure Act are inapplicable.

DATES: Effective April 28, 2003.

FOR FURTHER INFORMATION CONTACT:
Susan Magnotti, 202/418-0871, Fax
202/418-4562, TTY 202/418-0538,
smagnott@fcc.gov, Disability Rights
Office, Consumer & Governmental
Affairs Bureau.

SUPPLEMENTARY INFORMATION: This is the
full text of the Commission’s Order
(Order) in the Amendment of Part 1,
Subpart N of the Commission’s Rules
Concerning Non-Discrimination on the
Basis of Disability in the Commission’s
Programs and Activities, FCC 03—48,
adopted March 4, 2003 and released
March 12, 2003, with the exception of
Chairman’s and Commissioners’
separate statements, and Appendix B of
the Order, which is the FCC Section 504
Programs and Activities Accessibility
Handbook (Handbook). The full text of
the Order, including the separate
statements and the Handbook, is
available for inspection and copying
during the weekday hours of 9 a.m. to
4:30 p.m. in the FCC Reference Center,
Room CY-A257, 445 12th Street, SW.,
Washington, DC 20554, or copies may
be purchased from the Commission’s
copy contractor, Qualex International,
Portals II, 445 12th Street, SW., Room
CY-B402, Washington, DC 20554 (202/
863—2893), QUALEXINT@AOL.COM.

Text of the Report and Order

By the Commission: Chairman Powell
and Commissioners Copps and
Adelstein issuing separate statements.

1. As originally enacted, section 504
of the Rehabilitation Act of 1973
prohibited discrimination against
individuals with disabilities under any
“‘program or activity” receiving Federal
financial assistance. ! In 1978, Congress
amended section 504 to cover any
program or activity conducted by any
Executive Branch agency or the United
States Postal Service. The 1978
amendment required covered agencies
to promulgate regulations enforcing
section 504’s prohibitions. On April 15,
1987, the Commission released a Report
and Order that adopted with minor
modifications the Department of
Justice’s prototype regulations for
implementing and enforcing section
504.2 The Report and Order noted that
the legislative history of the 1978
amendments indicated that Congress
intended the amendments to apply to all
federal agencies, including independent
regulatory agencies such as this
Commission.? Except for adding
consumer complaint procedures, the
Commission has not updated its section
504 regulations since 1987.

2. By this Order, we amend part 1,
subpart N of our rules, entitled
“Enforcement of Non-discrimination on
the Basis of Handicap in Programs or
Activities Conducted by the Federal
Communications Commission,” 47 CFR
1.1801 et seq., to update the
Commission’s section 504 regulations.
Specifically, we amend subpart N
throughout to replace the terms
“handicap,” “individual with a
handicap,” and “individuals with
handicaps” with the terms ““disability,”
“individual with a disability,” and
“individuals with disabilities,”
respectively, in keeping with the most
current statutory terms used in the
Americans with Disabilities Act.# We
amend §§1.1803 and 1.1810 of the
Commission’s rules to specify filing and

1The Rehabilitation Act of 1973, Pub. L. 93-112,
87 Stat. 394, 29 U.S.C. 794, as amended by the
Rehabilitation Act Amendments of 1974, Pub. L.
93-516, 88 Stat. 1617, and the Rehabilitation,
Comprehensive Services, and Developmental
Disabilities Amendments of 1978, Pub. L. 95-602,
92 Stat. 2955, and the Rehabilitation Act
Amendments of 1986, section 103(d), Pub. L. 99—
506, 100 Stat. 1810, creates specific causes of action
for persons who are aggrieved by discriminatory
treatment as defined in the Act.

2 Amendment of Part 1 of the Commission’s Rules
to Implement Section 504 of the Rehabilitation Act
of 1973, as amended, 29 U.S.C. section 794, Gen.
Docket No. 84-533, Report and Order, 2 FCC Rcd
2199 (1987) (Report and Order).

3 See Report and Order at 2199, paragraph 2.

442 U.S.C. 12101 et seq.

signature formats for persons with
disabilities who wish to file using
alternative media. We add a new

§ 1.1805 to our rules to provide for the
Federal Communications Commission
Section 504 Programs and Activities
Accessibility Handbook (Section 504
Handbook). The Section 504 Handbook
is intended as a guide to implement the
Commission’s responsibilities under
section 504 of the Rehabilitation Act. ®
This handbook describes the methods
and procedures for accommodation
available at the Commission to achieve
a consistent and complete
accommodations policy. It is for internal
staff use and public information only,
and is not intended to create any rights,
responsibilities, or independent causes
of action against the Federal
Government.

3. In addition, we amend §1.1803 to
define the term ““programs or activities”
as that term is used in subpart N. We
amend § 1.1810 to require that the self-
evaluation process be held every three
years, during which time we will seek
public comment on the accessibility of
our programs and activities as required
by section 504 of the Rehabilitation Act
of 1973. Finally, we amend § 1.1849 to
add a procedure for individuals who are
requesting accessibility to the
Commission’s programs and facilities.
We note that requests for
accommodation requiring the assistance
of other persons (e.g., an American Sign
Language interpreter) can best be
provided if the request is made five
business days before a Commission
event.6

4. The modifications to part 1, subpart
N undertaken by this Order are rules
that pertain to agency organization,
procedure and practice. Consequently,
the notice and comment provisions of
the Administrative Procedure Act are
inapplicable.” The procedural rule
modifications will be effective
immediately upon publication in the
Federal Register.?

5. Accordingly, it is ordered that,
pursuant to section 5 of the

5The Rehabilitation Act of 1973, Pub. L. 93-112,
87 Stat. 394, 29 U.S.C. 794, as amended by the
Rehabilitation Act Amendments of 1974, Pub. L.
93-516, 88 Stat. 1617, and the Rehabilitation,
Comprehensive Services, and Developmental
Disabilities Amendments of 1978, Pub. L. 95-602,
92 Stat. 2955, and the Rehabilitation Act
Amendments of 1986, section 103(d), Pub. L. 99—
506, 100 Stat. 1810, creates specific causes of action
for persons who are aggrieved by discriminatory
treatment as defined in the Act.

6Even if the request for accommodation is made
less than five days before the relevant event, the
Commission will make every effort to secure the
services of a person to provide the requested
assistance.

75 U.S.C. 553(b)(3)(A).

8 See 5 U.S.C. 553(d).
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Communications Act of 1934, as
amended, 47 U.S.C. 155, part 1, subpart
N of the Commission’s rules is amended
as set forth in the attached Appendix,
effective April 28, 2003.

List of Subjects in 47 CFR Part 1

Administrative practice and
procedure.

Federal Communications Commission.
Marlene H. Dortch,
Secretary.

Final Rules

= For the reasons stated in the preamble,
the Federal Communications Commis-
sion amends 47 CFR part 1 as follows:

PART 1—PRACTICE AND
PROCEDURE

» 1. The authority citation for part 1 con-
tinues to read as follows:

Authority: 47 U.S.C. 151, 154(i), 154(j),
155, 225, 303(r), 309 and 325(e), and 29
U.S.C. 794.

m 2. Part 1 subpart N is revised to read
as follows:

Subpart N—Enforcement of
Nondiscrimination on the Basis of
Disability In Programs or Activities
Conducted By the Federal
Communications Commission

§1.1801 Purpose.

The purpose of this part is to
effectuate section 119 of the
Rehabilitation, Comprehensive Services,
and Developmental Disabilities
Amendments of 1978, which amended
section 504 of the Rehabilitation Act of
1973 (section 504) to prohibit
discrimination on the basis of disability
in programs or activities conducted by
Executive agencies or the United States
Postal Service.

§1.1802 Applications.

This part applies to all programs or
activities conducted by the Federal
Communications Commission. The
programs or activities of entities that are
licensed or certified by the Federal
Communications Commission are not
covered by these regulations.

§1.1803 Definitions.

For purposes of this part, the term—

Auxiliary aids means services or
devices that enable persons with
impaired sensory, manual, or speaking
skills to have an equal opportunity to
participate in, and enjoy the benefits of,
programs or activities conducted by the
Commission. For example, auxiliary
aids useful for persons with impaired
vision include readers, Brailled

materials, audio recordings, and other
similar services and devices. Auxiliary
aids useful for persons with impaired
hearing include telephone handset
amplifiers, telephones compatible with
hearing aids, telecommunication
devices for deaf persons (TTY/TDDs),
interpreters, Computer-aided realtime
transcription (CART), captioning,
notetakers, written materials, and other
similar services and devices.

Commission means Federal
Communications Commission.

Complete complaint means a written
statement, or a complaint in audio,
Braille, electronic, and/or video format,
that contains the complainant’s name
and address and describes the
Commission’s alleged discriminatory
action in sufficient detail to inform the
Commission of the nature and date of
the alleged violation of section 504. It
shall be signed by the complainant or by
someone authorized to do so on his or
her behalf. The signature of the
complainant, or signature of someone
authorized by the complainant to do so
on his or her behalf, shall be provided
on print complaints. Complaints in
audio, Braille, electronic, and/or video
formats shall contain an affirmative
identity statement of the individual,
which for this purpose shall be
considered to be functionally equivalent
to a complainant’s signature.
Complaints filed on behalf of classes or
third parties shall describe or identify
(by name, if possible) the alleged
victims of discrimination.

Facility means all or any portion of
buildings, structures, equipment, roads,
walks, parking lots, or other real or
personal property.

General Counsel means the General
Counsel of the Federal Communications
Commission.

Individual with a disability means any
individual who has a physical or mental
impairment that substantially limits one
or more major life activities, has a
record of such an impairment, or is
regarded as having such an impairment.
As used in this definition, the phrase:

(1) Physical or mental impairment
includes, but is not limited to—

(i) Any physiological disorder or
condition, cosmetic disfigurement, or
anatomical loss affecting one or more of
the following body systems:
Neurological; musculoskeletal; special
sense organs; respiratory, including
speech organs; cardiovascular;
reproductive; digestive; genitourinary;
hemic and lymphatic; skin; and
endocrine;

(ii) Any mental or psychological
disorder, such as mental retardation,
organic brain syndrome, emotional or

mental illness, and specific learning
disabilities;

(iii) Diseases and conditions such as
orthopedic, visual, speech, and hearing
impairments; cerebral palsy; epilepsy;
muscular dystrophy; multiple sclerosis;
cancer; heart disease; diabetes; mental
retardation; emotional illness; and drug
addiction and alcoholism.

(2) Major life activities include
functions such as caring for one’s self,
performing manual tasks, walking,
seeing, hearing, speaking, breathing,
learning, and working.

(3) Has a record of such an
impairment means has a history of, or
has been misclassified as having, a
mental or physical impairment that
substantially limits one or more major
life activities.

(4) Is regarded as having an
impairment means—

(i) Has a physical or mental
impairment that does not substantially
limit major life activities but is treated
by the Commission as constituting such
a limitation;

(ii) Has a physical or mental
impairment that substantially limits
major life activities only as a result of
the attitudes of others toward such
impairment; or

(iii) Has none of the impairments
defined in paragraph (1) of this
definition but is treated by the
Commission as having such
impairment.

Managing Director means the
individual delegated authority as
described in 47 CFR 0.11.

Programs or Activities mean any
activity of the Commission permitted or
required by its enabling statutes,
including but not limited to any
licensing or certification program,
proceeding, investigation, hearing,
meeting, board or committee.

Qualified individual with a disability
means—

(1) With respect to any Commission
program or activity under which an
individual is required to perform
services or to achieve a level of
accomplishment, an individual with a
disability who, with or without
reasonable modification to rules,
policies, or practices or the provision of
auxiliary aids, meets the essential
eligibility requirements for participation
in the program or activity and can
achieve the purpose of the program or
activity; or

(2) With respect to any other program
or activity, an individual with a
disability who, with or without
reasonable modification to rules,
policies, or practices or the provision of
auxiliary aids, meets the essential
eligibility requirements for participation
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in, or receipt of benefits from, that
program or activity; or

(3) The definition of that term as
defined for purposes of employment in
29 CFR 1630.2(m), which is made
applicable to this part by § 1.1840.

Section 504 means section 504 of the
Rehabilitation Act of 1973, Public Law
93-112, 87 Stat. 394, 29 U.S.C. 794, as
amended by the Rehabilitation Act
Amendments of 1974, Public Law 93—
516, 88 Stat. 1617, and the
Rehabilitation, Comprehensive Services,
and Developmental Disabilities
Amendments of 1978, Public Law 95—
602, 92 Stat. 2955, and the
Rehabilitation Act Amendments of
1986, sec. 103(d), Public Law 99-506,
100 Stat. 1810. As used in this part,
section 504 applies only to programs or
activities conducted by Executive
agencies and not to federally assisted
programs.

Section 504 Officer is the Commission
employee charged with overseeing the
Commission’s section 504 programs and
activities.

§1.1805 Federal Communications
Commission Section 504 Programs and
Activities Accessibility Handbook.

The Consumer & Governmental
Affairs Bureau shall publish a “Federal
Communications Commission Section
504 Programs and Activities
Accessibility Handbook” (“Section 504
Handbook”) for Commission staff, and
shall update the Section 504 Handbook
as necessary and at least every three
years. The Section 504 Handbook shall
be available to the public in hard copy
upon request and electronically on the
Commission’s Internet website. The
Section 504 Handbook shall contain
procedures for releasing documents,
holding meetings, receiving comments,
and for other aspects of Commission
programs and activities to achieve
accessibility. These procedures will
ensure that the Commission presents a
consistent and complete
accommodation policy pursuant to 29
U.S.C. 794, as amended. The Section
504 Handbook is for internal staff use
and public information only, and is not
intended to create any rights,
responsibilities, or independent cause of
action against the Federal Government.

§1.1810 Review of compliance.

(a) The Commission shall, beginning
in 2004 and at least every three years
thereafter, review its current policies
and practices in view of advances in
relevant technology and achievability.
Based on this review, the Commission
shall modify its practices and
procedures to ensure that the

Commission’s programs and activities
are fully accessible.

(b) The Commission shall provide an
opportunity to interested persons,
including individuals with disabilities
or organizations representing
individuals with disabilities, to
participate in the review process by
submitting comments. Written
comments shall be signed by the
commenter or by someone authorized to
do so on his or her behalf. The signature
of the commenter, or signature of
someone authorized by the commenter
to do so on his or her behalf, shall be
provided on print comments. Comments
in audio, Braille, electronic, and/or
video formats shall contain an
affirmative identity statement of the
individual, which for this purpose shall
be considered to be functionally
equivalent to a commenter’s signature.

(c) The Commission shall maintain on
file and make available for public
inspection for four years following
completion of the compliance review—

(1) A description of areas examined
and problems identified;

(2) All comments and complaints
filed regarding the Commission’s
compliance; and

(3) A description of any modifications
made.

§1.1811 Notice.

The Commission shall make available
to employees, applicants, participants,
beneficiaries, and other interested
persons information regarding the
regulations set forth in this part, and
their applicability to the programs or
activities conducted by the Commission.
The Commission shall make such
information available to such persons in
such manner as the Section 504 Officer
finds necessary to apprise such persons
of the protections against discrimination
assured them by section 504.

§1.1830 General prohibitions against
discrimination.

(a) No qualified individual with a
disability shall, on the basis of
disability, be excluded from
participation in, be denied the benefits
of, or otherwise be subjected to
discrimination under any program or
activity conducted by the Commission.

(b) Discriminatory actions prohibited.

(1) The Commission, in providing any
aid, benefit, or service, may not, directly
or through contractual, licensing, or
other arrangements, on the basis of
disability—

(i) Deny a qualified individual with a
disability the opportunity to participate
in or benefit from the aid, benefit, or
service;

(ii) Afford a qualified individual with
a disability an opportunity to participate

in or benefit from the aid, benefit, or
service that is not equal to that afforded
others;

(iii) Provide a qualified individual
with a disability with an aid, benefit, or
service that is not as effective in
affording equal opportunity to obtain
the same result, to gain the same benefit,
or to reach the same level of
achievement as that provided to others;

(iv) Provide different or separate aid,
benefits, or services to individuals with
disabilities or to any class of individuals
with disabilities than is provided to
others unless such action is necessary to
provide qualified individuals with
disabilities with aid, benefits, or
services that are as effective as those
provided to others;

(v) Deny a qualified individual with a
disability the opportunity to participate
as a member of planning or advisory
boards; or

(vi) Otherwise limit a qualified
individual with a disability in the
enjoyment of any right, privilege,
advantage, or opportunity enjoyed by
others receiving the aid, benefit, or
service.

(2) The Commission may not deny a
qualified individual with a disability
the opportunity to participate in any
program or activity even where the
Commission is also providing
equivalent permissibly separate or
different programs or activities for
persons with disabilities.

(3) The Commission may not, directly
or through contractual or other
arrangements, utilize criteria or methods
of administration—

(i) That have the purpose or effect of
subjecting qualified individuals with
disabilities to discrimination on the
basis of disability; or

(ii) That have the purpose or effect of
defeating or substantially impairing
accomplishment of the objectives of a
program or activity with respect to
individuals with disabilities.

(4) The Commission may not, in
determining the site or location of a
facility, make selections—

(i) That have the purpose or effect of
excluding individuals with disabilities
from, denying them the benefits of, or
otherwise subjecting them to
discrimination under any program or
activity conducted by the Commission;
or

(ii) That have the purpose or effect of
defeating or substantially impairing the
accomplishment of the objectives of a
program or activity with respect to
individuals with disabilities.

(5) The Commission, in the selection
of procurement contractors, may not use
criteria that subject qualified
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individuals with disabilities to
discrimination on the basis of disability.

(6) The Commission may not
administer a licensing or certification
program in a manner that subjects
qualified individuals with disabilities to
discrimination on the basis of disability,
nor may the Commission establish
requirements for the programs or
activities of licensees or certified
entities that subject qualified
individuals with disabilities to
discrimination on the basis of disability.
However, the programs or activities of
entities that are licensed or certified by
the Commission are not, themselves,
covered by this part.

(7) The Commission shall make
reasonable modifications in policies,
practices, or procedures when the
modifications are necessary to avoid
discrimination on the basis of disability,
unless the Commission can demonstrate
that making the modifications would
fundamentally alter the nature of the
program, service, or activity.

(c) This part does not prohibit the
exclusion of persons without disabilities
from the benefits of a program limited
by Federal statute or Executive order to
individuals with disabilities, or the
exclusion of a specific class of
individuals with disabilities from a
program limited by Federal statute or
Executive order to a different class of
individuals with disabilities.

(d) The Commission shall administer
programs and activities in the most
integrated setting appropriate to the
needs of qualified individuals with
disabilities.

§1.1840 Employment.

No qualified individual with a
disability shall, on the basis of
disability, be subjected to
discrimination in employment under
any program or activity conducted by
the Commission. The definitions,
requirements and procedures of section
501 of the Rehabilitation Act of 1973, 29
U.S.C. 791, as established by the Equal
Employment Opportunity Commission
in 29 CFR parts 1614 and 1630, as well
as the procedures set forth in the Basic
Negotiations Agreement Between the
Federal Communications Commission
and National Treasury Employees
Union, as amended, and Subchapter III
of the Civil Service Reform Act of 1978,
5 U.S.C. 7121(d), shall apply to
employment in federally conducted
programs or activities.

§1.1849 Program accessibility:
Discrimination prohibited.

(a) Except as otherwise provided in
§ 1.1850, no qualified individual with a
disability shall, because the

Commission’s facilities are inaccessible
to, or unusable, by individuals with
disabilities, be denied the benefits of, be
excluded from participation in, or
otherwise be subjected to discrimination
under any program or activity
conducted by the Commission.

(b) Individuals shall request
accessibility to the Commission’s
programs and facilities by contacting the
Commission’s Section 504 Officer. Such
contact may be made in the manner
indicated in the FCC Section 504
Handbook. The Commission will make
every effort to provide accommodations
requiring the assistance of other persons
(e.g., American Sign Language
interpreters, communication access
realtime translation (CART) providers,
transcribers, captioners, and readers) if
the request is made to the Commission’s
Section 504 Officer a minimum of five
business days in advance of the
program. If such requests are made
fewer than five business days prior to an
event, the Commission will make every
effort to secure accommodation services,
although it may be less likely that the
Commission will be able to secure such
services.

§1.1850 Program accessibility: Existing
facilities.

(a) General. Except as otherwise
provided in this paragraph, the
Commission shall operate each program
or activity so that the program or
activity, when viewed in its entirety, is
readily accessible to and usable by
individuals with disabilities. This
paragraph does not—

(1) Necessarily require the
Commission to make each of its existing
facilities accessible to and usable by
individuals with disabilities;

(2) Require the Commission to take
any action that it can demonstrate
would result in a fundamental alteration
in the nature of a program or activity,
or in undue financial and administrative
burdens. In those circumstances where
Commission personnel believe that the
proposed action would fundamentally
alter the program or activity or would
result in undue financial and
administrative burdens, the Commission
has the burden of proving that
compliance with §1.1850(a) would
result in such alteration or burdens. The
decision that compliance would result
in such alteration or burdens must be
made by the Managing Director, in
consultation with the Section 504
Officer, after considering all
Commission resources available for use
in the funding and operation of the
conducted program or activity, and
must be accompanied by a written
statement of the reasons for reaching

that conclusion. If an action would
result in such an alteration or such
burdens, the Commission shall take any
other action that would not result in
such an alteration or such burdens but
would nevertheless ensure that
individuals with disabilities receive the
benefits and services of the program or
activity.

(b) Methods. The Commission may
comply with the requirements of this
section through such means as the
redesign of equipment, reassignment of
services to accessible buildings,
assignment of aides to beneficiaries,
home visits, delivery of services at
alternate accessible sites, alteration of
existing facilities and construction of
new facilities, or any other methods that
result in making its programs or
activities readily accessible to and
usable by individuals with disabilities.
The Commission is not required to make
structural changes in existing facilities
where other methods are effective in
achieving compliance with this section.
The Commission, in making alterations
to existing buildings, shall meet
accessibility requirements to the extent
compelled by the Architectural Barriers
Act of 1968, as amended (42 U.S.C.
4151-4157), and any regulations
implementing it. In choosing among
available methods for meeting the
requirements of this section, the
Commission shall give priority to those
methods that offer programs and
activities to qualified individuals with
disabilities in the most integrated
setting appropriate.

(c) Time period for compliance. The
Commission shall comply with the
obligations established under this
section within sixty (60) days of the
effective date of this subpart, except that
where structural changes in facilities are
undertaken, such changes shall be made
within three (3) years of the effective
date of this part.

(d) Transition plan. In the event that
structural changes to facilities will be
undertaken to achieve program
accessibility, the Commission shall
develop, within six (6) months of the
effective date of this subpart, a
transition plan setting forth the steps
necessary to complete such changes.
The Commission shall provide an
opportunity to interested persons,
including individuals with disabilities
or organizations representing
individuals with disabilities, to
participate in the development of the
transition plan by submitting comments
(both oral and written). A copy of the
transitional plan shall be made available
for public inspection. The plan shall, at
a minimum—
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(1) Identify physical obstacles in the
Commission’s facilities that limit the
accessibility of its programs or activities
to individuals with disabilities;

(2) Describe in detail the methods that
will be used to make the facilities
accessible;

(3) Specify the schedule for taking the
steps necessary to achieve compliance
with this section and, if the time period
of the transition plan is longer than one
(1) year, identify steps that will be taken
during each year of the transition
period; and

(4) Indicate the official responsible for
implementation of the plan.

§1.1851 Building accessibility: New
construction and alterations.

Each building or part of a building
that is constructed or altered by, on
behalf of, or for the use of the
Commission shall be designed,
constructed, or altered so as to be
readily accessible to and usable by
individuals with disabilities. The
definitions, requirements and standards
of the Architectural Barriers Act, 42
U.S.C. 4151-4157, as established in 41
CFR 101-19.600 to 101-19.607, apply to
buildings covered by this section.

§1.1870 Compliance procedures.

(a) Except as provided in paragraph
(b) of this section, this section applies
to all allegations of discrimination on
the basis of disability in programs or
activities conducted by the Commission.

(b) The Commission shall process
complaints alleging violations of section
504 with respect to employment
according to the procedures established
by the Equal Employment Opportunity
Commission in 29 CFR part 1614
pursuant to section 501 of the
Rehabilitation Act of 1973, 29 U.S.C.
791.

(c) Complaints alleging violation of
section 504 with respect to the
Commission’s programs and activities
shall be addressed to the Managing
Director and filed with the Office of the
Secretary, Federal Communications
Commission, 445 12th Street, SW.,
Room TWB-204, Washington, DC
20554.

(d) Acceptance of complaint. (1) The
Commission shall accept and investigate
all complete complaints, as defined in
§ 1.1803 of this part, for which it has
jurisdiction. All such complaints must
be filed within one-hundred eighty
(180) days of the alleged act of
discrimination. The Commission may
extend this time period for good cause.

(2) If the Commission receives a
complaint that is not complete as
defined in § 1.1803 of this part, the
complainant will be notified within

thirty (30) days of receipt of the
incomplete complaint that additional
information is needed. If the
complainant fails to complete the
complaint within thirty (30) days of
receipt of this notice, the Commission
shall dismiss the complaint without
prejudice.

(e) If the Commission receives a
complaint over which it does not have
jurisdiction, it shall promptly notify the
complainant and shall make reasonable
efforts to refer the complaint to the
appropriate government entity.

(f) The Commission shall notify the
Architectural and Transportation
Barriers Compliance Board upon receipt
of any complaint alleging that a building
or facility that is subject to the
Architectural Barriers Act of 1968, as
amended, 42 U.S.C. 4151-4157, is not
readily accessible to and usable by
individuals with disabilities.

(g) Within one-hundred eighty (180)
days of the receipt of a complete
complaint, as defined in §1.1803, for
which it has jurisdiction, the
Commission shall notify the
complainant of the results of the
investigation in a letter containing—

(1) Findings of fact and conclusions of
law;

(2) A description of a remedy for each
violation found; and

(3) A notice of the right to appeal.

(h) Appeals of the findings of fact and
conclusions of law or remedies must be
filed by the complainant within ninety
(90) days of receipt from the
Commission of the letter required by
§1.1870(g). The Commission may
extend this time for good cause.

(i) Timely appeals shall be accepted
and processed by the Office of the
Secretary, Federal Communications
Commission, 445 12th Street, SW.,
Room TWB-204, Washington, DC
20554.

(j) The Commission shall notify the
complainant of the results of the appeal
within sixty (60) days of the receipt of
the appeal request. If the Commission
determines that it needs additional
information from the complainant, and
requests such information, the
Commission shall have sixty (60) days
from the date it receives the additional
information to make its determination
on the appeal.

(k) The time limits cited in (g) and (j)
of this section may be extended with the
permission of the General Counsel.

(1) The Commission may delegate its
authority for conducting complaint
investigations to other federal agencies,
except that the authority for making the

final determination may not be
delegated to another agency.

[FR Doc. 03-10284 Filed 4-25—-03; 8:45 am]|
BILLING CODE 6712-01-U

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 03-631; MM Docket No. 01-181, RM—
10201; MM Docket No. 01-190, RM-10210;
MM Docket No. 01-217, RM-10236; MM
Docket No. 01-220, RM-10239; MM Docket
No. 01-226, RM-10254; MM Docket No. 01—
228, RM-10256; MM Docket No. 01-233,
RM-10261; MM Docket No. 01-282, RM—
10293; MM Docket No. 01-283, RM-10294;
MM Docket No. 01-284, RM-10295, MM
Docket No. 01-285, RM-10296]

Radio Broadcasting Services; Alton,
Missouri; Comanche, Texas; Dickens,
Texas; Hamlin, Texas; Hollis,
Oklahoma; Junction, Texas; McCamey,
Texas; Mooreland, Oklahoma; Santa
Anna, Texas; Taos, New Mexico; and
Wapanucka, Oklahoma

AGENCY: Federal Communications
Commission.
ACTION: Final rule.

SUMMARY: This document grants eleven
proposals that allot new FM channels to
Alton, Missouri; Comanche, Texas;
Dickens, Texas; Hamlin, Texas; Hollis,
Oklahoma; Junction, Texas; McCamey,
Texas; Mooreland, Oklahoma; Santa
Anna, Texas; Taos, New Mexico; and
Wapanucka, Oklahoma. The Audio
Division, at the request of Katherine
Pyeatt, allots Channel 298A at
Wapanucka, Oklahoma, as the
community’s first local FM service. See
66 FR 44586, August 24, 2001. Channel
298A can be allotted to Wapanucka,
Oklahoma, in compliance with the
Commission’s minimum distance
separation requirements with a site
restriction of 2.9 km (1.8 miles) west of
Wapanucka. The coordinates for
Channel 298A at Wapanucka,
Oklahoma, are 34—21-54 North Latitude
and 96—23-47 West Longitude. A filing
window for Channel 298A at
Wapanucka, Oklahoma, will not be
opened at this time. Instead, the issue of
opening this allotment for auction will
be addressed by the Commission in a
subsequent Order. See Supplementary
Information infra.

DATES: Effective May 26, 2003.

FOR FURTHER INFORMATION CONTACT:
Deborah Dupont, Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket Nos. 01-181,
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01-190, 01-217, 01-220, 01-226, 01—
228,01-233, 01-282, 01-283, 01-284,
and 01-285, adopted March 12, 2003,
and released March 14, 2003. The full
text of this Commission decision is
available for inspection and copying
during normal business hours in the
FCC Information Center, Portals II, 445
12th Street, SW., Room CY-A257,
Washington, DC 20554. The complete
text of this decision may also be
purchased from the Commission’s
duplicating contractor, Qualex
International, Portals II, 445 12th Street,
SW., Room CY-B402, Washington, DC,
20554, (202) 863—2893, facsimile (202)
863-2898, or via e-mail
qualexint@aol.com.

The Audio Division further allots, at
the request of Jeraldine Anderson,
Channel 280A at Comanche, Texas, as
the community’s second local FM
service. See 66 FR 44588, August 24,
2001. Channel 280A can be allotted to
Comanche, Texas, in compliance with
the Commission’s minimum distance
separation requirements without site
restriction at center city coordinates.
The coordinates for Channel 280A at
Comanche, Texas, are 31-53—50 North
Latitude and 98-36—12 West Longitude.
A filing window for Channel 280A at
Comanche, Texas, will not be opened at
this time. Instead, the issue of opening
this allotment for auction will be
addressed by the Commission in a
subsequent Order.

The Audio Division further allots, at
the request of Jeraldine Anderson,
Channel 274C2 at Hollis, Oklahoma, as
the community’s second local FM
service. See 66 FR 47432, September 12,
2001. Channel 274C2 can be allotted to
Hollis, Oklahoma, in compliance with
the Commission’s minimum distance
separation requirements with a site
restriction of 15.7 km (9.7 miles) south
of Hollis. The coordinates for Channel
274C2 at Hollis, Oklahoma, are 34-32—
55 North Latitude and 99-56—12 West
Longitude. A filing window for Channel
274C2 at Hollis, Oklahoma, will not be
opened at this time. Instead, the issue of
opening this allotment for auction will
be addressed by the Commission in a
subsequent Order.

The Audio Division further allots, at
the request of Jeraldine Anderson,
Channel 282A at Santa Anna, Texas, as
the community’s second local FM
service. See 66 FR 47432, September 12,
2001. Channel 282A can be allotted to
Santa Anna, Texas, in compliance with
the Commission’s minimum distance
separation requirements with a site
restriction of 4.3 km (2.7 miles) south of
Santa Anna. The coordinates for
Channel 282A at Santa Anna, Texas, are
31-42-15 North Latitude and 99-20-23

West Longitude. Because the reference
coordinates are within 320 kilometers
(199 miles) of the U.S.-Mexico border,
this change to the FM Table of
Allotments is contingent upon
concurrence of the Mexican
Government in the allotment. A filing
window for Channel 282A at Santa
Anna, Texas, will not be opened at this
time. Instead, the issue of opening this
allotment for auction will be addressed
by the Commission in a subsequent
Order.

The Audio Division further allots, at
the request of Katherine Pyeatt, Channel
300C2 at Mooreland, Oklahoma, as the
community’s second local FM service.
See 66 FR 48108, September 18, 2001.
Channel 300C2 can be allotted to
Mooreland, Oklahoma, in compliance
with the Commission’s minimum
distance separation requirements with a
site restriction of 4.4 km (2.8 miles)
northwest of Mooreland. The
coordinates for Channel 300C2 at
Mooreland, Oklahoma, are 36—27-59
North Latitude and 99-14-27 West
Longitude. A filing window for Channel
300C2 at Mooreland, Oklahoma, will
not be opened at this time. Instead, the
issue of opening this allotment for
auction will be addressed by the
Commission in a subsequent Order.

The Audio Division further allots, at
the request of Jeraldine Anderson,
Channel 284A at Junction, Texas, as the
community’s fourth local FM service.
See 66 FR 48108, September 18, 2001.
Channel 284A can be allotted to
Junction, Texas, in compliance with the
Commission’s minimum distance
separation requirements with a site
restriction of 2.1 km (1.3 miles)
southeast of Junction. The coordinates
for Channel 284 A at Junction, Texas, are
30-28-19 North Latitude and 99-45-47
West Longitude. A filing window for
Channel 284A at Junction, Texas, will
not be opened at this time. Instead, the
issue of opening this allotment for
auction will be addressed by the
Commission in a subsequent Order.

The Audio Division further allots, at
the request of Charles Crawford,
Channel 290A at Alton, Missouri, as the
community’s first local FM service. See
66 FR 48108, September 18, 2001.
Channel 290A can be allotted to Alton,
Missouri, in compliance with the
Commission’s minimum distance
separation requirements with a site
restriction of 5.6 km (3.5 miles) north of
Alton. The coordinates for Channel
290A at Alton, Missouri, are 36—44—39
North Latitude and 91-24-28 West
Longitude. A filing window for Channel
290A at Alton, Missouri, will not be
opened at this time. Instead, the issue of
opening this allotment for auction will

be addressed by the Commission in a
subsequent Order.

The Audio Division further allots, at
the request of Linda Crawford, Channel
228A at Taos, New Mexico, as the
community’s fifth local FM service. See
66 FR 52735, October 17, 2001. Channel
228A can be allotted to Taos, New
Mexico, in compliance with the
Commission’s minimum distance
separation requirements with a site
restriction of 11.5 km (7.1 miles)
northeast of Taos. The coordinates for
Channel 228A at Taos, New Mexico, are
36—28-20 North Latitude and 105-28—
22 West Longitude. A filing window for
Channel 228A at Taos, New Mexico,
will not be opened at this time. Instead,
the issue of opening this allotment for
auction will be addressed by the
Commission in a subsequent Order.

The Audio Division further allots, at
the request of Linda Crawford, Channel
233C3 at McCamey, Texas, as the
community’s second local FM service.
See 66 FR 52735, October 17, 2001.
Channel 233C3 can be allotted to Taos,
New Mexico, in compliance with the
Commission’s minimum distance
separation requirements with a site
restriction of 19.9 km (12.4 miles) east
of McCamey. The coordinates for
Channel 233C3 at McCamey, Texas, are
31-11-56 North Latitude and 102—-01—
42 West Longitude. The Mexican
government has concurred in this
allotment. A filing window for Channel
233C3 at McCamey, Texas, will not be
opened at this time. Instead, the issue of
opening this allotment for auction will
be addressed by the Commission in a
subsequent Order.

The Audio Division further allots, at
the request of Linda Crawford, Channel
240A at Dickens, Texas, as the
community’s second local FM service.
See 66 FR 52735, October 17, 2001
Channel 240A can be allotted to
Dickens, Texas, in compliance with the
Commission’s minimum distance
separation requirements without site
restriction at center city coordinates.
The coordinates for Channel 240A at
Dickens, Texas, are 33—37—18 North
Latitude and 100-50-10 West
Longitude. A filing window for Channel
240A at Dickens, Texas, will not be
opened at this time. Instead, the issue of
opening this allotment for auction will
be addressed by the Commission in a
subsequent Order.

The Audio Division further allots, at
the request of Linda Crawford, Channel
283C2 at Hamlin, Texas, as the
community’s second local FM service.
See 66 FR 52735, October 17, 2001.
Channel 283C2 can be allotted to
Hamlin, Texas, in compliance with the
Commission’s minimum distance
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separation requirements with a site
restriction of 8.7 km (5.4 miles) west of
Hamlin. The coordinates for Channel
283C2 at Hamlin, Texas, are 32—51-53
North Latitude and 100-13—-01 West
Longitude. A filing window for Channel
283C2 at Hamlin, Texas, will not be
opened at this time. Instead, the issue of
opening this allotment for auction will
be addressed by the Commission in a
subsequent Order.

List of Subjects in 47 CFR part 73

Radio, Radio broadcasting.

» Part 73 of title 47 of the Code of Federal
Regulations is amended as follows:

PART 73—RADIO BROADCAST
SERVICES

» 1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.

§73.202 [Amended]

m 2. Section 73.202(b), the Table of FM
Allotments under Missouri, is amended
by adding Alton, Channel 290A.

= 3. Section 73.202(b), the Table of FM
Allotments under New Mexico, is
amended by adding Channel 228A at
Taos.

m 4. Section 73.202(b), the Table of FM
Allotments under Oklahoma, is
amended by adding Channel 274C2 at
Hollis, Channel 300C2 at Mooreland,
and Wapanucka, Channel 298A.

= 5. Section 73.202(b), the Table of FM
Allotments under Texas, is amended by
adding Channel 280A at Comanche,
Channel 240A at Dickens, Channel
283C2 at Hamlin, Channel 284A at Junc-
tion, Channel 233C3 at McCamey, and
Channel 282A at Santa Anna.

Federal Communications Commaission.

John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 03-10326 Filed 4-25-03; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 03-1117; MB Docket No. 02-374; RM—
10598]

Radio Broadcasting Services; Douglas,
AZ, Santa Clara, NM and Tombstone,
AZ

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: In response to a proposal filed
on behalf of Cochise Broadcasting LLC,
licensee of Station KCDQ, Channel
237A, Douglas, Arizona, this document
substitutes Channel 237C for Channel
237A at Douglas, reallots Channel 237C
to Tombstone, Arizona, as that
community’s first local aural
transmission service, and modifies the
license for Station KCDQ, as requested.
Additionally, to accommodate the
allotment of Channel 237C at
Tombstone, an Order to Show Cause
was issued to the licensee of Station
KNUW(FM), Channel 237C1, Santa
Clara, New Mexico, to specify operation
on Channel 236C1 at its current
transmitter site. Based on an affirmative
response, the licensee of Station
KNUW(FM) is modified accordingly.
See 67 FR 78401 (published December
24, 2002). Coordinates used for Channel
237C at Tombstone, Arizona, are 31-49—
00 NL and 110-05-30 WL, representing
a site located 11.8 kilometers (7.3 miles)
north of the community. Coordinates
used for Channel 236C1 at Santa Clara,
are those at the licensed site of Station
KNUW(FM) at 32—51-47 NL and 108—
14-28 WL.

Tombstone, Arizona, and Santa Clara,
New Mexico, are each located within
320 kilometers (199 miles) of the U.S.-
Mexico border, concurrence of the
Mexican government is required. No
response has been received. Therefore,
Channel 237C has been allotted to
Tombstone with the following interim
condition: “Operation with the facilities
specified herein is subject to
modification, suspension or termination
without right to a hearing if found by
the Commission to be necessary in order
to conform to the 1992 USA-Mexico FM
Broadcast Agreement” (‘““Agreement”).
Once an official response from the
Mexican government has been obtained,
the interim condition may be removed.
Channel 236C1 at Santa Clara, New
Mexico, occurs at the licensed site of
Station KNUW(FM). As there is no
change in site or class of channel at
Santa Clara, we will notify the Mexican
government of the channel substitution
once the licensee of Station KNUW(FM)
has filed an acceptable application to
implement the change.

DATES: Effective May 27, 2003.

FOR FURTHER INFORMATION CONTACT:
Nancy Joyner, Media Bureau, (202) 418—
2180.

ADDRESSES: Federal Communications
Commission, 445 12th Street, SW.,
Washington, DC 20554.
SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MB Docket 02—-374, adopted
April 9, 2003, and released April 11,

2003. The full text of this Commission
decision is available for inspection and
copying during normal business hours
in the FCC’s Reference Information
Center (Room CY-A257), 445 12th
Street, SW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s
copy contractor, Qualtex International,
Portals II, 445 12th Street, SW., Room
CY-B402, Washington, DC 20554,
telephone (202) 863-2893.

List of Subjects in 47 CFR Part 73

Radio, Radio broadcasting.

» Part 73 of title 47 of the Code of Federal
Regulations is amended as follows:

PART 73—RADIO BROADCAST
SERVICES

» 1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, 336.

§73.202 [Amended]

m 2. Section 73.202(b), the Table of FM
Allotments under Arizona, is amended
by removing Channel 237A at Douglas,
and by adding Tombstone, Channel
237C.

m 3. Section 73.202(b), the Table of FM
Allotments under New Mexico, is
amended by removing Channel 237C1
and adding Channel 236C1 at Santa
Clara.

Federal Communications Commission.
John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 03-10327 Filed 4-25-03; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 03-1016; MB Docket No. 02-186; RM—
10494]

Radio Broadcasting Services; Los
Banos and Planada, CA

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Audio Division, at the
request of Buckley Communications,
Inc., deletes Channel 284B at Los Banos,
California, allots Channel 284B at
Planada, California, as the community’s
first local FM service, and modifies the
license of FM Station KHTN, Channel
284B, accordingly. Channel 284B can be
allotted to Planada, California, in
compliance with the Commission’s
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minimum distance separation
requirements with a site restriction of
22.2 km (13.8 miles) southwest of
Planada. The coordinates for Channel
284B at Planada, California, are 37-11—
29 North Latitude and 120-32—-03 West
Longitude.

DATES: Effective May 19, 2003.

FOR FURTHER INFORMATION CONTACT:
Deborah Dupont, Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MB Docket No. 02-186,
adopted April 2, 2003, and released
April 4, 2003. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Information
Center, Portals II, 445 12th Street, SW.,
Room CY-A257, Washington, DC 20554.
The complete text of this decision may
also be purchased from the
Commission’s duplicating contractor,
Qualex International, Portals II, 445
12th Street, SW., Room CY-B402,
Washington, DC 20554, (202) 863—2893,
facsimile (202) 863-2898, or via e-mail
qualexint@aol.com.

List of Subjects in 47 CFR part 73

Radio, Radio broadcasting.

m Part 73 of title 47 of the Code of Federal
Regulations is amended as follows:

PART 73—RADIO BROADCAST
SERVICES

» 1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.

§73.202 [Amended]

= 2. Section 73.202(b), the Table of FM
Allotments under California, is amended
by removing Channel 284B at Los Banos
and by adding Los Planada, Channel
284B.

Federal Communications Commission.

John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 03-10328 Filed 4-25-03; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 03-1119; MB Docket No. 02—-240, RM—
10530; MB Docket No. 02-241, RM-1-531;
MB Docket No. 02-242, RM-10532; MB
Docket No. 02-244, RM-10534; MB Docket
N0.02-245, RM-10544; MB Docket No. 02—
246, RM-10535; MB Docket No. 02-247,
RM-10536; and MB Docket No. 02-249, RM-
10538]

Radio Broadcasting Services; Clayton,
OK, Guthrie, TX, Hebbronville, TX,
Premont, TX, Roaring Springs, TX,
Rocksprings, TX, Thomas, OK and
Sanderson, TX

AGENCY: Federal Communications
Commission.
ACTION: Final rule.

SUMMARY: In response to a Notice of
Proposed Rule Making, 67 FR 57779
(September 12, 2002), this document
grants eight proposals that allot new FM
channels to Clayton and Thomas,
Oklahoma; Guthrie, Hebbronville,
Premont, Roaring Springs, Rocksprings,
and Sanderson, Texas. Filing windows
for Channel 241 at Clayton, Oklahoma;
Channel 288A at Thomas, Oklahoma;
Channel 252A at Guthrie, Texas;
Channel 232A at Hebbronville, Texas;
Channel 287A at Premont, Texas;
Channel 276C3 at Roaring Springs,
Texas; Channel 291A at Rocksprings,
Texas; and Channel 286C2 at
Sanderson, Texas, will not be opened at
this time. Instead, the issue of opening
these allotments for auction will be
addressed by the Commission in a
subsequent order. See SUPPLEMENTARY
INFORMATION.

DATES: Effective May 27, 2003.

FOR FURTHER INFORMATION CONTACT: R.
Barthen Gorman, Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order in MB Docket Nos. 02—240
through 02—-242, MB Docket Nos. 02—
244 through 02-247, and MB Docket No.
02—249, adopted April 9, 2003, and
released April 11, 2003. The full text of
this Commission decision is available
for inspection and copying during
normal business hours in the FCC
Reference Information Center at Portals
II, 445 12th Street, SW., Room CY—
A257, Washington, DC 20554. The
document may also be purchased from
the Commission’s duplicating
contractor, Qualex International, Portals
II, 445 12th Street, SW., Room CY-B402,
Washington, DC 20554, telephone 202
863—-2893, facsimile 202 863-2898, or
via e-mail qualexint@aol.com.

The Audio Division, at the request of
Jeraldine Anderson, allots Channel
241A at Clayton, Oklahoma, as the
community’s first local aural
transmission service. Channel 241A can
be allotted at Clayton in compliance
with the Commission’s minimum
distance separation requirements with a
site restriction of 14.7 kilometers (9.1
miles) south of Clayton. The coordinates
for Channel 241A at Clayton are 34-27—
28 North Latitude and 95—-22-01 West
Longitude.

The Audio Division, at the request of
Linda Crawford, allots Channel 252A at
Guthrie, Texas, as the community’s first
local aural transmission service.
Channel 252A can be allotted to Guthrie
in compliance with the Commission’s
minimum distance separation
requirements with a site restriction of
9.8 kilometers (6.1 miles) northwest of
Guthrie. The coordinates for Channel
252A at Guthrie are 33—-41-26 North
Latitude and 100-23—-15 West
Longitude.

The Audio Division, at the request of
Linda Crawford, allots Channel 232A at
Hebbronville, Texas, as the
community’s third local aural
transmission service. Channel 232 can
be allotted to Hebbronville in
compliance with the Commission’s
minimum distance separation
requirements with a site restriction of
11.2 kilometers (7.0 miles) northwest of
Hebbronville. The coordinates for
Channel 232A at Hebbronville, are 27—
23-18 North Latitude and 98-44-26
West Longitude. The Mexican
Government has concurred in this
allotment.

The Audio Division, at the request of
Linda Crawford, allots Channel 287A at
Premont, Texas, as the community’s
second local aural transmission service.
Channel 287A can be allotted to
Premont in compliance with the
Commission’s minimum distance
separation requirements with a site
restriction of 14.4 kilometers (8.9 miles)
south of Premont. The coordinates for
Channel 287A at Premont are 27-14-13
North Latitude and 98-10-27 West
Longitude. The Mexican Government is
still negotiating the question of whether
it will approve this allotment. If a
construction permit is granted prior to
the receipt of formal concurrence in the
allotment by the Mexican Government,
the construction permit will include the
following condition: “Operation with
the facilities specified for Premont
herein is subject to modification,
suspension, or termination without right
to hearing, if found by the Commission
to be necessary in order to conform to
the 1992 USA-Mexico FM Broadcast
Agreement.”



Federal Register/Vol. 68, No. 81/Monday, April 28, 2003/Rules and Regulations

22323

The Audio Division, at the request of
Linda Crawford, allots Channel 276C3 at
Roaring Springs, Texas, as the
community’s first local aural
transmission service. Channel 276C3
can be allotted to Roaring Springs in
compliance with the Commission’s
minimum distance separation
requirements with a site restriction of
7.8 kilometers (4.9 miles) northeast of
Roaring Springs. The coordinates for
Channel 276C3 at Roaring Springs are
33-55—44 North Latitude and 100—46—
48 West Longitude.

The Audio Division, at the request of
Charles Crawford, allots Channel 291A
at Rocksprings, Texas, as the
community’s fourth local aural
transmission service. Channel 291A can
be allotted to Rocksprings in
compliance with the Commission’s
minimum distance separation
requirements with a site restriction of
14.4 kilometers (8.9 miles) southwest of
Rocksprings. The coordinates for
Channel 291A at Rocksprings are 29—
57-03 North Latitude and 100-20—-02
West Longitude. The Mexican
Government has not notified the
Commission as to whether it concurs
with this allotment. If a construction
permit is granted prior to the receipt of
formal concurrence in the allotment by
the Mexican Government, the
construction permit will include the
following condition: “Operation with
the facilities specified for Rocksprings
herein is subject to modification,
suspension, or termination without right
to hearing, if found by the Commission
to be necessary in order to conform to
the 1992 USA-Mexico FM Broadcast
Agreement.”

The Audio Division, at the request of
Linda Crawford, allots Channel 286C2 at
Sanderson, Texas, as that community’s
first local aural transmission service.
Channel 286C2 can be allotted to
Sanderson in compliance with the
Commission’s minimum distance
separation requirements with a site
restriction of 20.6 kilometers (12.8
miles) southwest of Sanderson. The
coordinates for Channel 286C2 at
Sanderson are 30-03—-18 North Latitude
and 102—-35-01 West Longitude. The
Mexican Government has concurred in
this allotment.

The Audio Division, at the request of
Robert Fabian, allots Channel 288A at
Thomas, Oklahoma, as that
community’s first local aural
transmission service. Channel 288A can
be allotted to Thomas, Oklahoma, in
compliance with the Commission’s
minimum distance separation
requirements with a site restriction of
9.2 kilometers (5.7 miles) north of
Thomas. The coordinates for Channel

288A at Thomas are 35—49—46 North
Latitude and 98—45—09 West Longitude.

List of Subjects in 47 CFR Part 73

Radio, Radio broadcasting.
m Part 73 of Title 47 of the Code of Fed-
eral Regulations is amended as follows:

PART 73—RADIO BROADCAST
SERVICES

» 1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, and
336.

§73.202 [Amended]

m 2. Section 73.202(b), the Table of FM
Allotments under Oklahoma, is
amended by adding Clayton, Channel
241A, and Thomas, Channel 288A.

= 3. Section 73.202(b), the Table of FM
Allotments under Texas, is amended by
adding Guthrie, Channel 252A; Channel
232A at Hebbronville; Channel 287A at
Premont; Roaring Springs, Channel
276C3; Channel 291A at Rocksprings;
and Sanderson, Channel 286C2.

Federal Communications Commission.

John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 03—10329 Filed 4-25-03; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF COMMERCE
50 CFR Part 300

National Oceanic and Atmospheric
Administration

[Docket No. 030124019-3040-02; I.D.
010703B]

RIN 0648-AQ67

Pacific Halibut Fisheries; Catch
Sharing Plan; Correction

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule; correction.

SUMMARY: This document contains a
correction to the final rule published on
March 7, 2003, for the Pacific halibut
fisheries catch sharing plan.

DATES: Effective April 28, 2003.

FOR FURTHER INFORMATION CONTACT: Jay
Ginter, 907-586—7228 or Jamie Goen,
206-526—-6140.

SUPPLEMENTARY INFORMATION: The final
rule was published in the Federal
Register on March 7, 2003 (68 FR
10989). The coordinates approximating

the 100—fathom depth contour that were
published under Section 27., paragraph
(3) contained errors that require
correction. The coordinates
approximating the 100—fathom line in
the Pacific halibut final rule should
match the 100—fathom line coordinates
in the final rule for the 2003 Pacific
Coast groundfish specifications and
management measures. However, the
coordinates in the Pacific halibut final
rule do not match the groundfish final
rule because revisions were made to the
groundfish final rule during the
regulatory process without also revising
the Pacific halibut final rule. In
addition, a correction to the groundfish
final rule citation corrected a
transposing error by switching two
longitude coordinates that were
previously out of order in the 100—
fathom line. Therefore, the coordinates
are corrected to better reflect the 100—
fathom depth contour and to match the
coordinates published for the Pacific
Coast groundfish fishery (68 FR 11182,
March 7, 2003 and corrected at 68 FR
18166, April 15, 2003). The coordinates
approximating the 100—fathom depth
contour are the western boundary for an
area closed to commercial fixed gear
(longline and pot/trap gear) fisheries for
halibut and groundfish off the Pacific
Coast. The closed area off Washington,
Oregon and northern California (north
of 40°10' N. lat. to the U.S./Canada
border) is intended to protect yelloweye
rockfish, an overfished species.

This document corrects the errors and
republishes the coordinates.

Corrections

In the rule FR Doc. 03-5171, in the
issue of Thursday, March 7, 2003 (68 FR
10994), page 11001, under 27. Area 2A
Non-Treaty Commercial Fishery Closed
Area, paragraph (3) in column 3 is
corrected to read as follows:

* * * * *

(3) Between the U.S./Canada border
and 40°10' N. lat., the RCA is defined
along a western, offshore boundary
approximating 100 fm (183 m). The 100
fm depth contour used north of 40°10’
N. lat. as a western boundary for the
RCA is defined by straight lines
connecting all of the following points in
the order stated:

(1) 48°15.00" N. lat., 125°41.00' W.
long.;

(2) 48°14.00' N. lat., 125°36.00" W.
long.;

(3) 48°09.50' N. lat., 125°40.50' W.
long.;

(4) 48°08.00' N. lat., 125°38.00' W.
long.;

(5) 48°05.00" N. lat., 125°37.25' W.
long.;
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(6) 48°02.60" N. lat., 125°34.70"' W.

long.;

(7) 47°59.00" N. lat., 125°34.00"' W.

long.;

(8) 47°57.26" N. lat., 125°29.82' W.

long.;

(9) 47°59.87' N. lat., 125°25.81' W.

long.;

(10) 48°01.80' N.
long.;

(11) 48°02.08' N.
long.;

(12) 48°02.97' N.
long.;

(13) 48°04.47' N.
long.;

(14) 48°06.11' N.
long.;

(15) 48°07.95' N.
long.;

(16) 48°09.00' N.
long.;

(17) 48°11.31' N.
long.;

(18) 48°14.60' N.
long.;

(19) 48°16.67' N.
long.;

(20) 48°18.73' N.
long.;

(21) 48°19.67' N.
long.;

(22) 48°19.70' N.
long.;

(23) 48°22.95' N.
long.;

(24) 48°21.61' N.
long.;

(25) 48°23.00' N.
long.;

(26) 48°17.00' N.
long.;

(27) 48°06.00" N.
long.;

(28) 48°04.62' N.
long.;

(29) 48°04.84' N.
long.;

(30) 48°06.41' N.
long.;

(31) 48°06.00" N.
long.;

(32) 48°07.08' N.
long.;

(33) 48°07.28' N.
long.;

(34) 48°03.45' N.
long.;

(35) 47°59.50" N.
long.;

(36) 47°58.68' N.
long.;

(37) 47°56.62' N.
long.;

(38) 47°53.71' N.
long.;

(39) 47°51.70" N.
long.;

(40) 47°49.95' N.
long.;

lat., 125°24.53' W.
lat., 125°22.98' W.
lat., 125°22.89' W.
lat., 125°21.75' W.
lat., 125°19.33' W.
lat., 125°18.55' W.
lat., 125°18.00' W.
lat., 125°17.55' W.
lat., 125°13.46' W.
lat., 125°14.34' W,
lat., 125°14.41' W.
lat., 125°13.70' W.
lat., 125°11.13' W.
lat., 125°10.79' W.
lat., 125°02.54' W.
lat., 124°49.34' W.
lat., 124°56.50' W.
lat., 125°00.00' W.
lat., 125°01.73' W.
lat., 125°04.03' W.
lat., 125°06.51' W.
lat., 125°08.00' W.
lat., 125°09.34' W.
lat., 125°11.14' W.
lat., 125°16.66' W.
lat., 125°18.88' W.
lat., 125°16.19' W.
lat., 125°13.50' W.
lat., 125°11.96' W.
lat., 125°09.38' W.

lat., 125°06.07' W.

(41) 47°49.00' N.
long;

(42) 47°46.95' N.
long.;

(43) 47°46.58' N.
long.;

(44) 47°44.07' N.
long.;

(45) 47°43.32"' N.
long.;

(46) 47°40.95' N.
long.;

(47) 47°39.58' N.
long.;

(48) 47°36.23' N.
long.;

(49) 47°34.28' N.
long.;

(50) 47°32.17' N.
long.;

(51) 47°30.27" N.
long.;

(52) 47°30.60' N.
long.;

(53) 47°29.26' N.
long.;

(54) 47°28.21' N.
long.;

(55) 47°27.38" N.
long.;

(56) 47°25.61" N.
long.;

(57) 47°23.54' N.
long.;

(58) 47°20.64' N.
long.;

(59) 47°17.99' N.
long.;

(60) 47°18.20" N.
long.;

(61) 47°15.01' N.
long.;

(62) 47°12.61' N.
long.;

(63) 47°08.22" N.
long.;

(64) 47°08.50" N.
long.;

(65) 47°01.92' N.
long.;

(66) 47°01.14' N.
long.;

(67) 46°58.48' N.
long.;

(68) 46°56.79" N.
long.;

(69) 46°58.01" N.
long.;

(70) 46°55.07' N.
long.;

(71) 46°59.60' N.
long.;

(72) 46°58.72" N.
long.;

(73) 46°54.45' N.
long.;

(74) 46°53.99' N.
long.;

(75) 46°54.38" N.
long.;

lat., 125°03.00' W.
lat., 125°04.00' W.
lat., 125°03.15' W.
lat., 125°04.28' W.
lat., 125°04.41' W.
lat., 125°04.14' W.
lat., 125°04.97' W.
lat., 125°02.77' W.
lat., 124°58.66' W.
lat., 124°57.77' W.
lat., 124°56.16' W.
lat., 124°54.80' W.
lat., 124°52.21' W.
lat., 124°50.65' W.
lat., 124°49.34' W.
lat., 124°48.26' W.
lat., 124°46.42' W.
lat., 124°45.91' W,
lat., 124°45.59' W.
lat., 124°49.12' W.
lat., 124°51.09' W.
lat., 124°54.89' W.
lat., 124°56.53' W.
lat., 124°57.74' W.
lat., 124°54.95' W.
lat., 124°59.35' W,
lat., 124°57.81' W.
lat., 124°56.03' W.
lat., 124°55.09' W.
lat., 124°54.14' W.
lat., 124°49.79' W.
lat., 124°48.78' W.
lat., 124°48.36' W.
lat., 124°49.95' W,

lat., 124°52.73' W.

(76) 46°52.38' N.
long.;

(77) 46°48.93' N.
long.;

(78) 46°41.50" N.
long.;

(79) 46°34.50" N.
long.;

(80) 46°29.00" N.
long.;

(81) 46°20.00' N.
long.;

(82) 46°18.00' N.
long.;

(83) 46°17.52' N.
long.;

(84) 46°17.00" N.
long.;

(85) 46°15.02' N.
long.;

(86) 46°12.00" N.
long.;

(87) 46°10.50" N.
long.;

(88) 46°08.90' N.
long.;

(89) 46°00.97' N.
long.;

(90) 45°57.04' N.
long.;

(91) 45°54.29" N.
long.;

(92) 45°47.19' N.
long.;

(93) 45°41.75' N.
long.;

(94) 45°34.16" N.
long.;

(95) 45°27.10" N.
long.;

(96) 45°17.14' N.
long.;

(97) 44°59.51" N.
long.;

(98) 44°49.30" N.
long.;

(99) 44°45.64" N.
long.;

lat., 124°52.02' W.
lat., 124°49.17' W.
lat., 124°43.00' W.
lat., 124°28.50' W.
lat., 124°30.00' W.
lat., 124°36.50' W.
lat., 124°38.00' W.
lat., 124°35.35' W.
lat., 124°22.50' W.
lat., 124°23.77' W.
lat., 124°35.00' W.
lat., 124°39.00' W.
lat., 124°39.11' W.
lat., 124°38.56' W.
lat., 124°36.42' W.
lat., 124°40.02' W.
lat., 124°35.58' W.
lat., 124°28.32' W.
lat., 124°24.23' W.
lat., 124°21.74' W.
lat., 124°17.85' W.
lat., 124°19.34' W.
lat., 124°29.97' W.

lat., 124°33.89' W.

(100) 44°33.00' N. lat., 124°36.88' W.

long.;

(101) 44°28.20' N. lat., 124°44.72' W.

long.;

(102) 44°13.16' N. lat., 124°56.36' W.

long.;

(103) 43°56.34' N. lat., 124°55.74' W.

long.;

(104) 43°56.47' N. lat., 124°34.61' W.

long.;

(105) 43°42.73" N. lat., 124°32.41' W.

long.;

(106) 43°30.92' N. lat., 124°34.43' W.

long.;

(107) 43°17.44' N. lat., 124°41.16' W.

long.;

(108) 43°07.04' N. lat., 124°41.25' W.

long.;

(109) 43°03.45' N. lat., 124°44.36' W.

long.;

(110) 43°03.90' N. lat., 124°50.81' W.

long.;
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(111) 42°55.70" N.
long.;

(112) 42°54.12' N.
long.;

(113) 42°43.99' N.
long.;

(114) 42°38.23' N.
long.;

(115) 42°33.02' N.
long.;

(116) 42°31.89' N.
long.;

(117) 42°30.08' N.
long.;

(118) 42°28.27' N.
long.;

(119) 42°25.22' N.
long.;

(120) 42°19.22' N.
long.;

(121) 42°16.28' N.
long.;

(122) 42°05.65' N.
long.;

(123) 42°00.00' N.
long.;

(124) 42°00.00' N.
long.;

(125) 41°47.04' N.
long.;

(126) 41°32.92' N.
long.;

(127) 41°24.17' N.
long.;

(128) 41°10.12' N.
long.;

(129) 40°51.41' N.
long.;

(130) 40°43.71' N.
long.;

(131) 40°40.14' N.
long.;

(132) 40°37.35' N.
long.;

(133) 40°34.76' N.
long.;

(134) 40°36.78' N.
long.;

(135) 40°32.44' N.
long.;

(136) 40°24.82' N.
long.;

(137) 40°23.30' N.
long.;

(138) 40°23.52' N.
long.;

(139) 40°22.43' N.
long.;

(140) 40°21.72' N.
long.;

(141) 40°21.87' N.
long.;

(142) 40°21.40' N.
long.;

(143) 40°19.68' N.
long.;

(144) 40°17.73' N.
long.;

(145) 40°18.37' N.
long.;

lat., 124°52.79' W.
lat., 124°47.36' W.
lat., 124°42.38' W.
lat., 124°41.25' W.
lat., 124°42.38' W.
lat., 124°42.04' W.
lat., 124°42.67' W.
lat., 124°47.08' W.
lat., 124°43.51' W.
lat., 124°37.92' W.
lat., 124°36.11' W.
lat., 124°34.92' W.
lat., 124°35.27' W.
lat., 124°35.26' W.
lat., 124°27.64' W.
lat., 124°28.79' W.
lat., 124°28.46' W.
lat., 124°20.50' W.
lat., 124°24.38' W.
lat., 124°29.89' W.
lat., 124°30.90' W.
lat., 124°29.05' W.
lat., 124°29.82' W.
lat., 124°37.06' W.
lat., 124°39.58' W.
lat., 124°35.12' W.
lat., 124°31.60' W.
lat., 124°28.78' W.
lat., 124°25.00' W.
lat., 124°24.94' W,
lat., 124°27.96' W.
lat., 124°28.74' W.
lat., 124°28.49' W.
lat., 124°25.43' W.

lat., 124°23.35' W.

(146) 40°15.75' N. lat., 124°26.05' W,
long.;

(147) 40°16.75' N. lat., 124°33.71' W.
long.;

(148) 40°16.29' N. lat., 124°34.36' W.
long.; and

(149) 40°10.00' N. lat., 124°21.12' W,
long.
* * * * *

Authority: 16 U.S.C. 773-773k.
Dated: April 21, 2003.
Rebecca Lent,

Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

[FR Doc. 03-10281 Filed 4—25-03; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648

[Docket No. 030225045-3096-02; 1.D.
020603A]

RIN 0648-AQ29

Magnuson-Stevens Fishery
Conservation and Management Act
Provisions; Fisheries of the
Northeastern United States; Monkfish
Fishery; Framework Adjustment 2

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS implements measures
contained in Framework Adjustment 2
to the Monkfish Fishery Management
Plan (FMP). This final rule modifies the
monkfish overfishing definition
reference points and optimum yield
(OY) target control rule to be consistent
with the best scientific information
available and the provisions of the
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act). This rule also
implements an expedited process for
setting annual target total allowable
catch levels (TACs); establishes a
method for adjusting monkfish trip
limits and days-at-sea (DAS) allocations
to achieve the annual target TACs; and
establishes target TACs and
corresponding trip limits for the 2003
fishing year (FY 2003). As a result, this
rule eliminates the default measures
adopted in the original FMP that would
have resulted in the elimination of the
directed monkfish fishery and reduced
incidental catch limits. Finally, this
final rule clarifies the regulations

pertaining to the monkfish area
declaration requirements by specifying
that vessels intending to fish under
either a monkfish, Northeast (NE)
multispecies, or scallop DAS, under the
less restrictive measures of the Northern
Fishery Management Area (NFMA),
declare their intent to fish in the NFMA
for a minimum of 30 days.

DATES: Effective May 1, 2003.
ADDRESSES: Copies of Framework
Adjustment 2 to the FMP, including the
Environmental Assessment (EA),
Regulatory Impact Review (RIR), and
Initial Regulatory Flexibility Analysis
(IRFA) are available upon request from
Paul J. Howard, Executive Director, New
England Fishery Management Council,
50 Water Street, Mill 2, Newburyport,
MA 01950. These documents are also
available online at http://
www.nefmec.org. A copy of the Final
Regulatory Flexibility Analysis (FRFA)
is available from Patricia A. Kurkul,
Regional Administrator, NMFS,
Northeast Region, One Blackburn Drive,
Gloucester, MA 01930.

FOR FURTHER INFORMATION CONTACT:
Allison Ferreira, Fishery Policy Analyst,
(978) 281-9103, fax (978) 281-9135, e-
mail Allison.Ferreira@noaa.gov.
SUPPLEMENTARY INFORMATION: The
monkfish fishery is jointly managed by
the New England Fishery Management
Council (NEFMC) and the Mid-Atlantic
Fishery Management Council (MAFMC)
(Councils), with the NEFMC having the
administrative lead. The FMP currently
contains default measures that would
eliminate the directed monkfish fishery
by allocating zero monkfish days-at-sea
(DAS). These measures were scheduled
to take effect during Year 4 (beginning
May 1, 2002) of the FMP’s 10—year
rebuilding schedule, but were delayed
until May 1, 2003, as a result of the
implementation of an emergency
interim rule (67 FR 35928; May 22,
2002) and its extension (67 FR 67568;
November 6, 2002). Recent analyses
have indicated that these default
measures are no longer appropriate.
Furthermore, recent stock assessments
have invalidated the fishing mortality
(F) reference points contained in the
FMP, and have suggested alternative
reference points to be incorporated into
the FMP’s overfishing definition and
control rules. As a result of delays in the
development of Amendment 2 to the
FMP, the NEFMC initiated Framework
Adjustment 2 at its June 24—-26, 2002,
meeting in order to prevent
implementation of the restrictive default
measures on May 1, 2003. The NEFMC
approved the framework at its
November 5-7, 2002, meeting, and the
MAFMC approved the framework at its
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December 10-12, 2002, meeting. A
proposed rule was published in the
Federal Register on March 7, 2003 (68
FR 11023), with public comment
accepted through March 24, 2003. The
measures contained in this final rule are
unchanged from those published in the
proposed rule with the exception of two
minor technical changes that were
identified during the public comment
period, which are described below. A
complete discussion of the development
of these measures appeared in the
preamble of the proposed rule and is not
repeated here.

Framework 2 implements revisions to
the overfishing definition contained in
the FMP. This action revises the
threshold fishing mortality rate
(Fthresnold), the criterion by which
overfishing status is determined, to be
consistent with the most recent
scientific advice (SAW 34, January
2002). The Finresnola Teference point is
revised by setting Finresnola equal to Frmax.
Fmax is the proxy for the fishing
mortality rate that will achieve
maximum sustainable yield (MSY) from
a rebuilt stock. The 34tk Stock
Assessment Workshop recently
estimated Frmax to be equivalent to F=0.2.
Framework 2 also revises the minimum
biomass threshold (Btnreshola), the
criterion by which a stock is determined
to be overfished, to be consistent with
the National Standard Guidelines. Given
the poor amount of scientific data on the
monkfish resource, Framework 2 revises
the Bthresnola value in the FMP to be
equivalent to one-half of the Biaget
established for each management area.
As a result, this action establishes a
Bihreshold = 1.25 for the NFMA, and
Bihreshold = 0.93 for the Southern Fishery
Management Area (SFMA). The Brages
established in the FMP are not revised
by this action.

Setting Annual Target TACs and
Associated Management Measures

In addition to revising the overfishing
definition in the FMP, Framework 2
establishes an expedited process for
setting target annual TACs. This action
implements a TAC-setting method that
is based on the relationship between the
3—year running average of the NMFS fall
trawl survey biomass index (observed
biomass index) and an established
annual biomass index target. The annual
index targets are based on 10 equal
increments between the 1999 biomass
index (the start of the rebuilding
program) and the Biaget, which is to be
achieved by 2009 according the
rebuilding plan established in the FMP.
Annual target TACs would be set based
on the ratio of the observed biomass
index to the annual index target applied

to the monkfish landings for the
previous fishing year. Once the annual
target TACs are established, trip limits
and/or DAS will be adjusted
accordingly, using a methodology
established in this framework.

The Monkfish Monitoring Committee
(MFMQC) is currently required to meet on
or before November 15 each year to
review the status of the monkfish
resource and develop TACs for the
upcoming fishing year. If the results of
the most recent NMFS fall trawl survey
are available at that time, the MFMC
will incorporate these results into the
automatic method described in this
framework to establish target TACs for
the upcoming fishing year. Otherwise,
the MFMC will be required to provide
target TACs to the Councils and the
Regional Administrator (RA) as soon as
possible after the availability of the
trawl survey indices, but no later than
January 7 of the following year.

Under the target TAC-setting method
contained in Framework 2, if the
observed biomass index is below the
annual index target, the target TAC will
be set proportionally below the previous
year’s landings. If the observed biomass
index is above the annual index target,
the target TAC will be increased from
the previous year’s landings by one-half
of the ratio of the biomass index to the
index target, with certain limitations, as
described below. In cases where F can
be determined, the annual target TAC
will always be set at a value that does
not exceed Finresnoid (currently estimated
to be F=0.2). For example, if F for the
previous fishing year exceeded Finresnold,
but a reduction in the target TAC is not
required under the index-based method,
the target TAC would be reduced
proportionally from the previous year’s
landings, to end overfishing. When F
cannot be determined and the observed
biomass index is above the annual index
target, the target TAC for the previous
year will be increased by the method
described above, but not by more than
20 percent of the previous year’s
landings.

Once the stock in a management area
is rebuilt (i.e., the observed biomass
index is at or above Biaget), the target
TAC will be adjusted based on the ratio
of current F to Finresnola, allowing for an
increase in the target TAC if F is below
Fihresnoid- This will set the OY target
reference point at Finresnola. However, if
F cannot be determined and the
observed biomass index is above Biarget,
the target TAC will be set at no more
than 20 percent above the previous
year’s landings.

In the situation where landings
decline from the previous fishing year
and the observed biomass index is

above the annual index target, the
MFMC will review the circumstances
surrounding the landings decline and
recommend to the Councils a target TAC
equivalent to either the previous year’s
landings or target TAC. The Councils,
after considering the MFMC'’s
recommendation, will recommend a
target TAC to the RA regarding whether
the target TAC should be set at the
previous year’s landings or at the target
TAC. If the RA concurs with this
recommendation, the target TAC and
associated trip limits will be
promulgated through rulemaking,
consistent with the requirements of the
Administrative Procedure Act (APA).
Otherwise, the RA would notify the
Councils in writing of his or her reasons
for non-concurrence.

The intent of the Councils in
establishing an expedited method for
setting annual target TACs outside the
Council framework adjustment process
is to enable the RA to set future target
TACs and associated management
measures in a quicker, but predictable,
manner, using the most recent
information available. This expedited
process for setting annual TACs will be
accomplished consistent with the APA.
The Framework 2 document also
analyzes a range of target TAC
alternatives for FY 2004. The intent of
this analysis is to facilitate the
expedited process for annual
adjustments and to provide the public
with ample notice of the possible
impacts of such adjustments. The
expedited annual adjustment process to
be established in this framework would
not preclude the Councils from
initiating a framework adjustment at any
time to implement other measures
deemed necessary to meet the objectives
of the FMP.

FY 2003 TACs and Possession Limits

Framework 2 establishes target TACs
for FY 2003 of 10,211 mt in the SFMA
and 17,708 mt in the NFMA. As a result,
trip limits for monkfish limited access
vessels in the SFMA will be increased
from FY 2002 (May 1, 2002 - April 30,
2003) levels (550 1b (249.5 kg) tail
weight per DAS for Category A and C
vessels, and 450 1b (204.1 kg) tail weight
per DAS for Category B and D vessels),
to 1,250 1b (567 kg) tail weight per DAS
for Category A and C vessels, and 1,000
1b (453.6 kg) tail weight per DAS for
Category B and D vessels. The trip limits
in the NFMA are unchanged by this
action. In the NFMA, there is currently
no trip limit for monkfish limited access
vessels while fishing under either a
monkfish or Northeast (NE)
multispecies DAS. In addition, this
action increases the incidental trip limit
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for monkfish open-access Category E
vessels fishing exclusively in the NFMA
on a NE multispecies DAS from the
lesser of 300 1b (136.1 kg) tail weight per
DAS or 25 percent of the total weight of
fish on board, to the lesser of 400 1b
(181.4 kg) tail weight per DAS or 50
percent of total weight of fish on board.

Revision to the Area Declaration
Regulations

Regulations implementing the FMP
(64 FR 54732; October 7, 1999) specify
that a vessel intending to fish for or
catch monkfish under a monkfish DAS
only in the NFMA must declare into the
NFMA for a minimum of 30 days in
order to fish under the less restrictive
size and trip limits of this management
area. However, the FMP also requires
vessels fishing under a multispecies or
scallop DAS to declare into the NFMA
in order to fish under the less restrictive
measures of this area. Because NMFS
inadvertently referenced only limited
access monkfish DAS vessels in the
regulations implementing the FMP,
Framework 2 corrects the area
declaration provision by requiring
vessels with limited access multispecies
and scallop DAS permits, in addition to
vessels possessing limited access
monkfish DAS permits, to declare into
the NFMA for a minimum of 30 days in
order to fish under the less restrictive
size and trip limits of this management
area.

Revisions to Prohibitions

This action also clarifies the monkfish
prohibitions found at 50 CFR 648.14(y)
by providing appropriate cross-
references to the monkfish regulations
specified under 50 CFR part 648 subpart
F.

Comments and Responses

Two public comments were received
in support of Framework 2. An
additional comment, from the NEFMC,
raised two technical issues with respect
to the proposed rule that are addressed
in this final rule.

Comment 1:The first issue raised by
the NEFMC concerns the preamble and
regulatory language pertaining to
Finreshold. In Framework 2, the Councils
specifically adopted an Finresnold
equivalent to Fmax, which is currently
estimated to be F=0.2. However, the
preamble to the proposed rule and the
proposed regulatory language at 50 CFR
648.96(b)(1)(ii)(B) state that Finreshold
would be set equal to Fma=0.2,
implying that the Councils adopted a
fixed number for Finresnoia. The Councils
specifically adopted Finresnoia=Fmax,
with the intent that Finresnoia would
change accordingly if a future Stock

Assessment Workshop recalculates the
value of Fmax, requiring no action by the
Councils.

Response: NMFS acknowledges these
oversights in the preamble to the
proposed rule and the proposed
regulatory text. The preamble to this
final rule correctly references the
Councils’ intent with respect to Finresnola.
In addition, the regulatory language at
§648.96(b)(1)(i1)(B) has been corrected
in this final rule to reference that
Framework 2 revises the Finresnold
contained in the FMP to be equivalent
to Fmax, which is currently estimated to
be F=0.2.

Comment 2: A second technical issue
raised by the NEFMC concerns the
timing of the MFMC'’s calculation of
annual target TACs. The preamble to the
proposed rule and the regulatory text at
§648.96(b)(1)(i) indicated a December 1
deadline for the MFMC to submit the
target TACs to the Councils and the RA.
This issue was not specifically
discussed by the MFMC or the Councils,
being administrative in nature. The
NEFMC expressed concerns regarding
the ability of the MFMC to consistently
meet this deadline, particularly if there
are delays in the fall trawl survey due
to bad weather. The NEFMC suggested
that NMFS revise this deadline to ““as
soon as possible after the availability of
the trawl survey indices, but no later
than January 7.” The NEFMC noted that
January 7 is consistent with the current
deadline for submission of an annual
framework adjustment that is
recommended as a proposed rule.

Response: Although NMFS has some
concerns with moving this deadline
date to January 7 because it affords less
review time by the agency, NMFS feels
that the NEFMC'’s justification is
reasonable. As a result, this final rule
changes the deadline date for
submission of annual target TACs by the
MFMC from December 1 to “as soon as
possible after the availability of the
trawl survey indices, but no later than
January 7.”

Changes From the Proposed Rule

Three changes to the regulatory text in
the proposed rule have been made. In
§648.9, paragraph (b)(1)(ii)(B) is revised
to clearly reflect the intent of the
Councils with respect to the adoption of
a revised Finreshoid, 1.€., an Finresnoia that is
equivalent to Fmax, not a specific F
value. In § 648.96, paragraph (b)(1)(i) is
revised to change the deadline date for
submission of annual target TACs by the
MFMC. This final rule changes the
deadline date of December 1 contained
in the proposed rule to be “as soon as
possible after the availability of the
trawl survey indices, but no later than

January 7,” as recommended by the
NEFMC. In § 648.96, paragraph (b)(2)(ii)
is revised to more clearly describe the
process by which trip limits would be
set for the SFMA to achieve the
proposed annual target TAC. This
paragraph also incorporates a cross-
reference to the analytical procedures
outlined in Appendix II to Framework
2.

Classification

The RA, determined that Framework
2 is necessary for the conservation and
management of the monkfish fishery
and that it is consistent with the
Magnuson-Stevens Act and other
applicable law.

For the reasons stated below, the
Assistant Administrator for NOAA (AA)
is waiving the 30—day delayed
effectiveness period for the management
measures contained in Framework 2
pursuant to 5 U.S.C. 553(d)(1). Default
management measures scheduled to
take effect on May 1, 2003, would
eliminate the directed fishery, by
allocating zero DAS. These default
measures would also reduce incidental
monkfish catch limits in other fisheries.
However, the results of the most recent
stock assessment (SAW 34) indicate that
the default management measures
scheduled to take effect on May 1, 2003,
are unnecessary to achieve the goals of
the FMP. Furthermore, the results of the
2002 NMFS fall trawl survey indicate
that the monkfish stock in the NFMA is
no longer overfished, and that monkfish
stock biomass in the SFMA continues to
increase, as it has over the past 2 years.
The default measures would cause
unnecessary, significant negative
economic and social impacts to vessels
and some communities dependent on
the monkfish fishery, based on the
findings of the Final Environmental
Impact Statement for the FMP and the
framework analyses. Moreover, delaying
implementation of this rule beyond May
1, 2003, would likely result in increased
monkfish bycatch as a result of the
reduced incidental catch limits.
Therefore, this rule relieves a
restriction.

The Council prepared an
environmental assessment (EA) for this
framework and the AA concluded that
there will be no significant impact on
the human environment as a result of
this rule. This action establishes an
automatic method for setting annual
TACs that is consistent with the stock
rebuilding program in the FMP. As a
result of increasing biomass in both
management areas, this action increases
the target TACs in both areas, resulting
in an increase in the trip limits for
limited access monkfish vessels fishing
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in the SFMA, and an increase in the
incidental trip limit for monkfish open-
access Category E vessels fishing
exclusively in the NFMA on a NE
multispecies DAS. Because this action
eliminates the default measures
contained in the FMP and increases
target TACs and trip limits in a manner
that is consistent with the stock
rebuilding goals of the FMP, this action
will allow the continued economic
viability of the monkfish fishery.

This final rule has been determined to
be not significant for purposes of E.O.
12866.

Pursuant to 5 U.S.C. 604(a) of the
Regulatory Flexibility Act (RFA), NMFS
prepared an FRFA for Framework 2,
which incorporates the IRFA, any
comments on the IRFA and the
responses to those comments, and a
summary of the analyses prepared in
support of this final rule. A copy of the
FRFA is available from the RA, and a
copy of the IRFA is available from the
NEFMC (see ADDRESSES). The preamble
to the proposed rule included a detailed
summary of the analyses contained in
the IRFA, and that discussion is not
repeated here in its entirety. A summary
of the FRFA is provided in the following
paragraphs.

A description of the reasons why
action by the agency is being taken and
the objectives of this action are
explained in the preambles to the
proposed rule and this final rule and are
not repeated here. This action does not
contain any reporting, recordkeeping, or
other compliance requirements. This
action is taken under the authority of
the Magnuson-Stevens Act and
regulations at 50 CFR part 648.

Public Comments

Two public comments were received
on the proposed rule; however, none of
these comments pertained to the IRFA
or the economic impacts of the
proposed rule.

Number of Small Entities Impacted

This action could affect any
commercial vessel holding an active
Federal monkfish permit. However, the
vessels most impacted by this action
would be limited access monkfish
permit holders. Data from the NE permit
database show that there are
approximately 714 limited access
monkfish permit holders and
approximately 1,900 open access
monkfish permit holders. All of these
vessels fall within the Small Business
Administration’s definition of “small
business,” and the RFA’s definition of
“small entity.”

Minimizing Economic Impacts on Small
Entities

The FRFA contains an analysis of the
measures being implemented in
comparison to other alternatives that
were considered. Framework 2 contains
six alternatives, including the no action
and status quo alternatives. Each
alternative contains a method for setting
annual target TACs, and five of these
alternatives include changes to the
overfishing definition in the FMP. The
measures being implemented in this
final rule consist of the measures
contained in the alternative
recommended by both Councils.

Due to limited biological information
on the monkfish resource, F cannot be
reliably estimated at this time. As a
result, three of the six alternatives
contained in Framework 2 were rejected
by both Councils because that they were
contingent on the ability to reliably
estimate F on an annual basis. The
remaining three alternatives consist of
an automatic means for setting annual
target TACs. The alternative
recommended by both Councils that is
being implemented through this final
rule is less precautionary than the other
alternatives, but minimizes the overall
impacts to small entities to the greatest
extent. This action provides the
Councils with the ability to increase the
target TAC reflective of an increase in
monkfish stock biomass in the absence
of a reliable estimate of F, but with a cap
on that increase. As a result, this action
maximizes benefits to the fishing
industry. Given the fact that the stock in
the NFMA is no longer overfished, and
that stock biomass in the SFMA has
increased over the past 2 years, NMFS
believes that it is appropriate to
maximize benefits to the industry
through an increase in the target TAC
because the monkfish resource can
withstand a modest increase in
removals under the index-based target
TAC setting method being implemented
through this final rule.

The management measures contained
in Framework 2 substantially increase
the trip limits for limited access
monkfish vessels fishing in the SFMA.
Framework 2 increases the SFMA trip
limits to 1,250 lb (567 kg) of tail weight
per monkfish DAS for limited access
Category A and C vessels, and 1,000 1b
(453.6 kg) of tail weight per monkfish
DAS for limited access Category B and
D vessels. In addition, Framework 2
increases the incidental catch limit for
open access (Category E) monkfish
vessels while fishing under a NE
multispecies DAS in the NFMA to the
lesser of 400 1b (181.4 kg) of tail weight
per DAS, or 50 percent of the total

weight of fish on board. An analysis of
projected change in fishing performance
under the proposed TACs and trip
limits for FY 2003, as compared to FY
2002, indicates that the median vessel
will realize a 23—percent increase in net
returns on monkfish-only trips.
According to this analysis, the change in
net returns resulting from the proposed
trip limit increase ranged from no
change to an improvement of 78
percent. A limited access monkfish
vessel would realize no change in net
revenues under the proposed trip limit
increase for the SFMA if the vessel did
not fish at a level exceeding the trip
limits established for FY 2002, which
are approximately half the level of the
proposed trip limits. With regard to the
increase in the incidental catch limit in
the NFMA, the analysis indicates that
open access Category E vessels fishing
in the NFMA will be generally
unaffected by the proposed incidental
catch limit increase since they land, on
average, only about 20 percent of the
current limit.

Small Entity Compliance Guide

Section 212 of the Small Business
Regulatory Enforcement Fairness Act of
1996 states that, for each rule or group
of related rules for which an agency is
required to prepare a FRFA, the agency
shall publish one or more guides to
assist small entities in complying with
the rule, and shall designate such
publications as “‘small entity
compliance guides.” The agency shall
explain the actions a small entity is
required to take to comply with a rule
or group of rules. As part of this
rulemaking process, a small entity
compliance guide was prepared. The
guide will be sent to all holders of
permits issued for the monkfish fishery.
In addition, copies of this final rule and
guide (i.e., permit holder letter) are
available from the RA (see ADDRESSES)
and area also available at the following
web site: http://www.nmfs.gov/ro/doc/
nero.html.

List of Subjects in 50 CFR Part 648
Fisheries, Fishing, Reporting and
recordkeeping requirements.
Dated: April 22, 2003.
Rebecca Lent,
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.
» For the reasons set out in the preamble,
50 CFR part 648 is amended as follows:

PART 648—FISHERIES OF THE
NORTHEASTERN UNITED STATES

1. The authority citation for part 648
continues to read as follows:
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Authority: 16 U.S.C. 1801 et seq.
= 2.In §648.14, paragraphs (y) introduc-
tory text, (y)(1), (y)(4), (y)(6), (y)(9)
through (y)(11), (y)(13), and (y)(17)
through (y)(21) are revised to read as fol-
lows:

§648.14 Prohibitions.

(y) In addition to the general
prohibitions specified in § 600.725 of
this chapter and in paragraph (a) of this
section, it is unlawful for any person
owning or operating a vessel that
engages in fishing for monkfish to do
any of the following:

(1) Fish for, possess, retain or land
monkfish, unless:

(i) The monkfish are being fished for,
or were harvested, in or from the EEZ
by a vessel issued a valid monkfish
permit under § 648.4(a)(9); or

(ii) The monkfish were harvested by
a vessel not issued a Federal monkfish
permit that fishes for or possesses
monkfish exclusively in state waters; or

(ii1) The monkfish were harvested in
or from the EEZ by a vessel not issued
a Federal monkfish permit that engaged
in recreational fishing.

(4) Operate or act as an operator of a
vessel fishing for, possessing, retaining,
or landing monkfish in or from the EEZ
without having been issued and
possessing a valid operator permit
pursuant to § 648.5, and this permit is

onboard the vessel.
* * * * *

(6) Violate any provision of the
monkfish incidental catch permit
restrictions as provided in
§§648.4(a)(9)(ii) or 648.94(c).

(9) Fail to comply with the monkfish
size limit restrictions of § 648.93 when
issued a valid monkfish permit under
§ 648.4(a)(9).

(10) Fail to comply with the monkfish
possession limits and landing
restrictions, including liver landing
restrictions, specified under § 648.94
when issued a valid monkfish permit
under § 648.4(a)(9).

(11) Fail to comply with the monkfish
DAS provisions specified at § 648.92
when issued a valid limited access
monkfish permit, and fishing for,
possessing, or landing monkfish in
excess of the incidental catch limits
specified at § 648.94 (c).

* * * * *

(13) Combine, transfer, or consolidate

monkfish DAS allocations.

* * * * *
(17) If the vessel has been issued a

valid limited access monkfish permit,
and fishes under a monkfish DAS, fail

to comply with gillnet requirements and
restrictions specified in § 648.92(b)(8).

(18) Fail to produce gillnet tags when
requested by an authorized officer.

(19) Tagging a gillnet with or
otherwise using or possessing a gillnet
tag that has been reported lost, missing,
destroyed, or issued to another vessel,
or using or possessing a false gillnet tag.

(20) Selling, transferring, or giving
away gillnet tags that have been
reported lost, missing, destroyed, or
issued to another vessel.

(21) Fail to comply with the area
declaration requirements specified at
§§648.93(b)(2) and 648.94(f) when
fishing under a scallop, multispecies or
monkfish DAS exclusively in the NFMA
under the less restrictive monkfish size

and possession limits of that area.
* * * * *

= 3.In §648.92, paragraph (b)(1) is
revised to read as follows:

§648.92 Effort control program for
monkfish limited access vessels.
* * * * *

() * * *
(1) Limited access monkfish permit
holders. All limited access monkfish
permit holders shall be allocated 40
monkfish DAS for each fishing year,
unless modified according to the
provisions specified at § 648.96(b)(3).
Limited access multispecies and limited
access scallop permit holders who also
possess a valid limited access monkfish
permit must use a multispecies or
scallop DAS concurrently with their
monkfish DAS, except as provided in
paragraph (b)(2) of this section.
*

* * * *

= 4.In §648.93, the introductory
heading for paragraph (a), and para-
graphs (a)(1) and (b) are revised to read
as follows:

8§648.93 Monkfish minimum fish sizes.

(a) General provisions. (1) All
monkfish caught by vessels issued a
valid Federal monkfish permit must
meet the minimum fish size

requirements established in this section.
* * * * *

(b) Minimum fish sizes. (1) The
minimum fish size for vessels fishing in
the SFMA, or for vessels not declared
into the NFMA as specified in
paragraph (b)(2) of this section, is 21
inches (53.3 cm) total length/14 inches
(35.6 cm) tail length.

(2) Vessels fishing exclusively in the
NFMA. The minimum fish size for
vessels fishing exclusively in the NFMA
is 17 inches (43.2 cm) total length/11
inches (27.9 cm) tail length. In order for
this size limit to be applicable, a vessel
intending to fish for monkfish under a

scallop, multispecies, or monkfish DAS
exclusively in the NFMA must declare
into the NFMA for a period of not less
than 30 days, pursuant to the provisions
specified at § 648.94(f). A vessel that has
not declared into the NFMA under

§ 648.94(f) shall be presumed to have
fished in the SFMA and shall be subject
to the more restrictive requirements of
that area. A vessel that has declared into
the NFMA may transit the SFMA,
providing that it complies with the
transiting and gear storage provisions
described in § 648.94(e), and provided
that it does not fish for or catch
monkfish, or any other fish, in the
SFMA.

= 5.In § 648.94, paragraph (b)(7) is
removed and reserved; and paragraphs
(b)(1), (b)(2), introductory heading of
paragraph (b)(3), and paragraphs (b)(4)
through (b)(6), (c)(1)(1), (c)(2), (c)(3)(1)

and (f) are revised to read as follows:

§648.94 Monkfish possession and landing
restrictions.
* * * * *

(b) * % %

(1) Vessels fishing under the monkfish
DAS program in the NFMA. There is no
monkfish trip limit for vessels issued a
limited access Category A, B, C, or D
permit that are fishing under a monkfish
DAS exclusively in the NFMA.

(2) Vessels fishing under the monkfish
DAS program in the SFMA.—(i)
Category A and C vessels. Category A
and C vessels fishing under the
monkfish DAS program in the SFMA
may land up to 1,250 lb (567 kg) tail-
weight or 4,150 1b (1,882 kg) whole
weight of monkfish per monkfish DAS
(or any prorated combination of tail-
weight and whole weight based on the
conversion factor for tail-weight to
whole weight of 3.32), unless modified
pursuant to § 648.96(b)(2)(ii).

(ii) Category B and D vessels. Category
B and D vessels fishing under the
monkfish DAS program in the SFMA
may land up to 1,000 lb (454 kg) tail-
weight or 3,320 1b (1,506 kg) whole
weight of monkfish per monkfish DAS
(or any prorated combination of tail-
weight and whole weight based on the
conversion factor for tail-weight to
whole weight of 3.32), unless modified
pursuant to § 648.96(b)(2)(ii).

(iii) Administration of landing limits.
A vessel owner or operator may not
exceed the monkfish trip limits as
specified in paragraphs (b)(2)(i) and (ii)
of this section per monkfish DAS fished,
or any part of a monkfish DAS fished.

(3) Category C and D vessels fishing
under the multispecies DAS program.

* * * * *

(4) Category C and D vessels fishing

under the scallop DAS program. A
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Category C or D vessel fishing under a
scallop DAS may land up to 300 1b (136
kg) tail-weight or 996 1b (452 kg) whole
weight of monkfish per DAS (or any
prorated combination of tail-weight and
whole weight based on the conversion
factor for tail-weight to whole weight of
3.32). All monkfish permitted vessels
are prohibited from fishing for, landing,
or possessing monkfish while in
possession of dredge gear unless fishing
under a scallop DAS.

(5) Category C and D scallop vessels
declared into the monkfish DAS
program without a dredge on board, or
not under the net exemption provision.
Category C and D vessels that have
declared into the monkfish DAS
program and that do not fish with or
have a dredge on board, or are not
fishing with a net under the net
exemption provision specified in
§648.51(f), are subject to the same
landing limits as specified in paragraphs
(b)(1) and (b)(2) of this section. Such
vessels are also subject to provisions
applicable to Category A and B vessels
fishing only under a monkfish DAS,
consistent with the provisions of this

art.

(6) Vessels not fishing under a
multispecies, scallop or monkfish DAS.
The possession limits for all limited
access monkfish vessels when not
fishing under a multispecies, scallop, or
monkfish DAS are the same as the
possession limits for a vessel issued a
monkfish incidental catch permit
specified under paragraph (c)(3) of this
section.

* * * * *

(C) * % %

1 * % %

(i) NFMA. Vessels issued a monkfish
incidental catch permit fishing under a
multispecies DAS exclusively in the
NFMA may land up to 400 1b (181 kg)
tail weight or 1,328 1b (602 kg) whole
weight of monkfish per DAS, or 50
percent (where the weight of all
monkfish is converted to tail weight) of
the total weight of fish on board,
whichever is less. For the purposes of
converting whole weight to tail weight,
the amount of whole weight possessed
or landed is divided by 3.32.

* * * * *

(2) Scallop dredge vessels fishing

under a scallop DAS. A scallop dredge

vessel issued a monkfish incidental
catch permit fishing under a scallop
DAS may land up to 300 1b (136 kg) tail-
weight or 996 1b (452 kg) whole weight
of monkfish per DAS (or any prorated
combination of tail-weight and whole

weight based on the conversion factor).
* * * * *

3)***

(i) Vessels fishing with large mesh. A
vessel issued a valid monkfish
incidental catch permit and fishing in
the GOM, GB, SNE, or MA RMAs with
mesh no smaller than specified at
§648.80(a)(3)(1), (a)(4)(1), (b)(2)(i), and
§648.104(a)(1), respectively, while not
on a monkfish, multispecies, or scallop
DAS, may possess, retain, and land
monkfish (whole or tails) only up to 5
percent (where the weight of all
monkfish is converted to tail weight) of
the total weight of fish on board. For the
purposes of converting whole weight to
tail weight, the amount of whole weight
possessed or landed is divided by 3.32.
* * * * *

(f) Area declaration requirement for
vessels fishing exclusively in the NFMA.
Vessels fishing under a multispecies,
scallop, or monkfish DAS under the less
restrictive management measures of the
NFMA, must fish for monkfish
exclusively in the NFMA and declare
into the NFMA for a period of not less
than 30 days by obtaining a letter of
authorization from the Regional
Administrator. A vessel that has not
declared into the NFMA under this
paragraph (f) shall be presumed to have
fished in the SFMA and shall be subject
to the more restrictive requirements of
that area. A vessel that has declared into
the NFMA may transit the SFMA,
providing that it complies with the
transiting and gear storage provisions
described in § 648.94(e), and provided
that it does not fish for or catch
monkfish, or any other fish, in the
SFMA.

* * * * *

= 6.In §648.96, the section heading and
paragraphs (a), (b) and (c) are revised to
read as follows:

§648.96 Monkfish annual adjustment
process and framework specifications.

(a) General. The Monkfish Monitoring
Committee (MFMC) shall meet on or
before November 15 of each year to

develop target TACs for the upcoming
fishing year in accordance with
paragraph (b)(1) of this section, and
options for NEFMC and MAFMC
consideration on any changes,
adjustment, or additions to DAS
allocations, trip limits, size limits, or
other measures necessary to achieve the
Monkfish FMP’s goals and objectives.
The MFMC shall review available data
pertaining to discards and landings,
DAS, and other measures of fishing
effort; stock status and fishing mortality
rates; enforcement of and compliance
with management measures; and any
other relevant information.

(b) Annual Adjustment Procedures.—
(1) Setting annual target TACs. (i) The
MFMC shall submit to the Councils and
Regional Administrator the target
monkfish TACs for the upcoming
fishing year as soon as possible after the
availability of the NMFS fall trawl
survey indices, but no later than January
7, based on the control rule formula
described in paragraph (b)(1)(ii) of this
section. The Regional Administrator
shall then promulgate any changes to
existing management measures,
pursuant to the methods specified in
paragraphs (b)(2) and (3) of this section,
resulting from the updated target TAC
through rulemaking consistent with the
Administrative Procedure Act. If the
annual target TAC generated through
the control rule formula described in
paragraph (b)(1)(ii) of this section does
not require any changes to existing
management measures, then no action
shall be required by the Regional
Administrator. If the action is submitted
after January 7, then the target TACs and
associated management measures for the
prior fishing year shall remain in place
until new target TACs are implemented.

(ii) Control rule method for setting
annual targets TACs. The current 3—year
running average of the NMFS fall trawl
survey index of monkfish biomass shall
be compared to the established annual
biomass index target, and target annual
TACs will be set in accordance with
paragraphs (b)(1)(ii)(A) - (F) of this
section. The annual biomass index
targets established in Framework
Adjustment 2 to the FMP are provided
in the following table (kg/tow).

FY FY FY FY FY FY FY FY

2003 2004 2005 2006 2007 2007 2008 2009
NEMA 1.33 1.49 1.66 1.83 2.00 2.16 2.33 2.50
SEMA 0.88 1.02 1.15 1.29 1.43 1.57 1.71 1.85
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(A) Unless the provisions of
paragraphs (b)(1)(ii)(C) or (D) of this
section apply, if the current 3—year
running average of the NMFS fall trawl
survey biomass index is below the
annual index target, the target TAC for
the subsequent fishing year shall be set
equivalent to the monkfish landings for
the previous fishing year, minus the
percentage difference between the 3—
year average biomass index and the
annual index target.

(B) If the 3—year running average of
the NMFS fall trawl survey biomass
index is above the annual index target,
and the current estimate of F is below
Finreshoia=Fmax, the target TAC for the
subsequent fishing year shall be set
equivalent to the previous year’s
landings, plus one-half the percentage
difference between the 3—year average
biomass index and the annual index
target, but not to exceed an amount
calculated to generate an F in excess of
Finresnora. If current F cannot be
determined, the target TAC shall be set
at not more than 20 percent above the
previous year’s landings.

(C) If the current estimate of F exceeds
Finresnola, the target TAC shall be reduced
proportionally to stop overfishing, even
if a reduction is not called for based on
biomass index status as described in
paragraph (b)(1)(ii)(A) of this section.
For example, if F=0.24, and
Finresnoia=0.2, then the target TAC shall
be reduced to 20 percent below the
previous year’s landings.

(D) If the 3—year average biomass
index is below the annual index target,
and F is above Finreshola, the method (F-
based or biomass index based) that
results in the greater reduction from the
previous year’s landings shall determine
the target TAC for the subsequent
fishing year.

(E) If the observed index is above the
2009 index targets, the target TAC for
the subsequent fishing year shall be
based on the ratio of current F to F=0.2,
applied to the previous year’s landings.
If current F cannot be determined, the
target TAC shall be set at not more than
20 percent above previous year’s
landings.

(F) If landings decline from the
previous year and the current 3—year
average biomass index is above the
annual index target, whether or not F
can be determined, the MFMC shall
include in its report, prepared under
paragraph (a) of this section, after taking
into account circumstances surrounding
the landings decline, a recommendation
to the Councils on whether the target
TAC should be set at the previous year’s
landings or previous year’s target TAC.
The Councils shall consider the MFMC
recommendation, and then recommend

to the Regional Administrator whether
the target TAC should be set at the
previous year’s landings or previous
year’s target TAC. If such a
recommendation is made, the Regional
Administrator must decide whether to
promulgate measures consistent with
the recommendation as provided for in
paragraph (b)(4) of this section.

(2) Setting trip limits for the SFMA. (i)
Under the method described in
paragraph (b)(1)(ii) of this section, if the
SFMA target TAC is set at 8,000 mt or
higher, the Regional Administrator shall
adjust the trip limits according to the
method described in paragraph (b)(2)(ii)
of this section.

(ii) Trip limit analysis procedures.
Trip limits shall be determined annually
by the process specified in Appendix II
of Framework Adjustment 2 to the
Monkfish FMP, using information from
the mandatory fishing vessel trip reports
(FVTR). This process is summarized in
paragraphs (b)(2)(ii) (A) through (C) of
this section.

(A) The 1999 fishing year shall be
used as the baseline year for this
analysis, since it represents monkfish
landings under relatively unconstrained
conditions. The first step shall be to
calculate the expected distribution of
monkfish landings from the SFMA by
permit category group (A and C, and B
and D) under the proposed target TAC
for the SFMA for the upcoming fishing
year. This calculation shall be based on
the distribution of monkfish landings
for the most recent fishing year for
which there is complete FVTR
information (most recent fishing year).
For example, for each permit category
group, the distribution of landings
under the proposed target SFMA TAC
for the 2004 fishing year would be based
on the distribution of landings from the
SFMA for the 2002 fishing year, the
most recent fishing year for which
complete FVTR would be available.

(B) The second step shall be to
compare the monkfish landings for the
SFMA from the baseline year, assuming
a trip limit was in place that is identical
to the trip limit in the most recent
fishing year, to the monkfish landings
for the most recent fishing year, and to
calculate a ratio estimator for each
permit category group. This ratio shall
then be multiplied by the trip level
monkfish landings from the SFMA for
the baseline year for each permit
category group to simulate the monkfish
landings that would have occurred
during the most recent fishing year
under an unconstrained landings-per-
DAS limit. For example, the ratio
calculated by comparing the SFMA
monkfish landings by permit category
group for the1999 fishing year to the

most recent fishing year, fishing year
2002, would be applied to the SFMA
trip level monkfish landings for the
1999 fishing year to produce estimated
trip level monkfish landings for the
2002 fishing year under an
unconstrained landings-per-DAS limit.

(C) Using the estimated trip level
monkfish landings for the most recent
fishing year, expected monkfish
landings under a range of potential trip
limits shall be calculated for each
permit category group for the upcoming
fishing year as follows: Trips that
landed monkfish from the SFMA in
excess of a particular potential trip limit
shall have monkfish landings reduced to
that trip limit, and trips that landed
monkfish from the SFMA in an amount
equal to or lower than that particular
trip limit shall remain at the actual
amount of monkfish landed. Expected
monkfish landings under each potential
trip limit shall then be calculated for
each permit category group by summing
the adjusted monkfish landings of all
trips that exceeded the potential trip
limit and the monkfish landings of all
trips that did not exceed the potential
trip limit. The resulting data shall then
be used to determine a functional
relationship between potential trip
limits and expected monkfish landings
for each permit category group. These
empirical functions shall then be used
to calculate a landing-per-DAS limit for
each permit category group for the
upcoming fishing year, based on the
expected distribution of monkfish
landings by permit category group for
the upcoming fishing year, as calculated
under paragraph (b)(2)(ii)(A) of this
section.

(3) Setting DAS allocations for the
SFMA. Under the method described in
paragraph (b)(1)(ii) of this section, if the
SFMA target TAC is set below 8,000 mt,
the Regional Administrator shall set the
trip limits as specified in paragraphs
(b)(3)(i) and (ii) of this section, and
adjust the DAS allocations according to
the method described in paragraph
(b)(3)(iii) of this section.

(i) Category A and C vessels. Category
A and C vessels fishing under the
monkfish DAS program in the SFMA
may land up to 550 1b (249 kg) tail-
weight or 1,826 1b (828 kg) whole
weight of monkfish per DAS (or any
prorated combination of tail-weight and
whole weight based on the conversion
factor for tail-weight to whole weight of
3.32).

(ii) Category B and D vessels. Category
B and D vessels fishing under the
monkfish DAS program in the SFMA
may land up to 450 1b (204 kg) tail-
weight or 1,494 1b (678 kg) whole
weight of monkfish per DAS (or any
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prorated combination of tail-weight and
whole weight based on the conversion
factor for tail-weight to whole weight of
3.32).

(iii) DAS analysis. This procedure
involves setting a maximum DAS usage
for all permit holders of 40 DAS;
proportionally adjusting the landings to
a given DAS value based on the trip
limits specified under paragraphs
(b)(3)(i) and (ii) of this section; and
adjusting the landings according to the
same methodology used in the trip limit
analysis described in paragraph (b)(2)(ii)
of this section.

(A) Because limited access monkfish
permit holders are allowed to carry over
up to 10 DAS from the previous fishing
year to the current fishing year,
adjustments to DAS usage shall be made
by first reducing the landings for all
permit holders who used more than 40
DAS by the proportion of DAS
exceeding 40, and then resetting the
upperlimit of DAS usage to 40.

(B) The expected landings at the
adjusted DAS shall be calculated by
adding the landings of all permit
holders who used less than the
proposed DAS limit to the landings of
those who used more than the proposed
DAS limit, where landings are reduced
by the proportion of the proposed DAS
limit to the actual DAS used by vessels
during the baseline fishing year, 1999.

(C) Landings shall be prorated
between permit categories in the same
manner used in the trip limit analysis
procedures described under paragraph
(b)(2)(iii) of this section.

(4) Council TAC recommendations.
As described in paragraph (b)(1)(ii)(F) of
this section, if the Councils recommend
a target TAC to the Regional
Administrator, and the Regional
Administrator concurs with this
recommendation, the Regional
Administrator shall promulgate the
target TAC and associated management
measures through rulemaking consistent
with the APA. If the Regional
Administrator does not concur with the
Councils’ recommendation, then the
Councils shall be notified in writing of
the reasons for the non-concurrence.

(c) Annual and in-season framework
adjustments to management
measures.—(1) Annual framework
process. (i) Based on their annual
review, the MFMC may develop and
recommend, in addition to the target
TACs and management measures
established under paragraph (b) of this
section, other options necessary to
achieve the Monkfish FMP’s goals and
objectives, which may include a
preferred option. The MFMC must
demonstrate through analysis and
documentation that the options it

develops are expected to meet the
Monkfish FMP goals and objectives. The
MFMC may review the performance of
different user groups or fleet sectors in
developing options. The range of
options developed by the MFMC may
include any of the management
measures in the Monkfish FMP,
including, but not limited to: Closed
seasons or closed areas; minimum size
limits; mesh size limits; net limits; liver-
to-monkfish landings ratios; annual
monkfish DAS allocations and
monitoring; trip or possession limits;
blocks of time out of the fishery; gear
restrictions; transferability of permits
and permit rights or administration of
vessel upgrades, vessel replacement, or
permit assignment; and other
frameworkable measures included in

§ §648.55 and 648.90.

(ii) The Councils shall review the
options developed by the MFMC and
other relevant information, consider
public comment, and submit a
recommendation to the Regional
Administrator that meets the Monkfish
FMP’s objectives, consistent with other
applicable law. The Councils’
recommendation to the Regional
Administrator shall include supporting
documents, as appropriate, concerning
the environmental and economic
impacts of the proposed action and the
other options considered by the
Councils. Management adjustments
made to the Monkfish FMP require
majority approval of each Council for
submission to the Secretary.

(A) The Councils may delegate
authority to the Joint Monkfish
Oversight Committee to conduct an
initial review of the options developed
by the MFMC. The oversight committee
would review the options developed by
the MFMC and any other relevant
information, consider public comment,
and make a recommendation to the
Councils.

(B) If the Councils do not submit a
recommendation that meets the
Monkfish FMP’s goals and objectives,
and that is consistent with other
applicable law, the Regional
Administrator may adopt any option
developed by the MFMGC, unless
rejected by either Council, provided
such option meets the Monkfish FMP’s
goals and objectives, and is consistent
with other applicable law. If either the
NEFMC or MAFMC has rejected all
options, then the Regional
Administrator may select any measure
that has not been rejected by both
Councils.

(iii) If the Councils submit, on or
before January 7 of each year, a
recommendation to the Regional
Administrator after one framework

meeting, and the Regional
Administrator concurs with the
recommendation, the recommendation
shall be published in the Federal
Register as a proposed rule. The Federal
Register notification of the proposed
action shall provide a public comment
period in accordance with the
Administrative Procedure Act. The
Councils may instead submit their
recommendation on or before February
1, if they choose to follow the
framework process outlined in
paragraph (c)(3) of this section and
request that the Regional Administrator
publish the recommendation as a final
rule. If the Regional Administrator
concurs that the Councils’
recommendation meets the Monkfish
FMP’s goals and objectives, and is
consistent with other applicable law,
and determines that the recommended
management measures should be
published as a final rule, the action
shall be published as a final rule in the
Federal Register. If the Regional
Administrator concurs that the
recommendation meets the Monkfish
FMP’s goals and objectives, is consistent
with other applicable law, and
determines that a proposed rule is
warranted, and, as a result, the effective
date of a final rule falls after the start of
the fishing year, fishing may continue.
However, DAS used by a vessel on or
after the start of a fishing year shall be
counted against any DAS allocation the
vessel ultimately receives for that year.

(iv) Following publication of a
proposed rule and after receiving public
comment, if the Regional Administrator
concurs in the Councils’
recommendation, a final rule will be
published in the Federal Register prior
to the start of the next fishing year. If the
Councils fail to submit a
recommendation to the Regional
Administrator by February 1 that meets
the goals and objectives of the Monkfish
FMP, the Regional Administrator may
publish as a proposed rule one of the
MFMC options reviewed and not
rejected by either Council, provided the
option meets the goals and objectives of
the Monkfish FMP, and is consistent
with other applicable law.

(2) In-season Action. At any time, the
Councils or the Joint Monkfish
Oversight Committee (subject to the
approval of the Councils’ Chairmen)
may initiate action to add or adjust
management measures, if it is
determined that action is necessary to
meet or be consistent with the goals and
objectives of the Monkfish FMP.
Recommended adjustments to
management measures must come from
the categories specified under paragraph
(c)(1)(i) of this section. In addition, the
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procedures for framework adjustments
specified under paragraph (c)(3) of this
section must be followed.

(3) Framework Adjustment
Procedures. Framework adjustments
shall require at least one initial meeting
of the Monkfish Oversight Committee or
one of the Councils (the agenda must
include notification of the framework
adjustment proposal) and at least two
Council meetings, one at each Council.
The Councils shall provide the public
with advance notice of the availability
of both the proposals and the analysis,
and opportunity to comment on them
prior to the first of the two final Council
meetings. Framework adjustments and
amendments to the Monkfish FMP
require majority approval of each
Council for submission to the Secretary.

(i) Councils’ recommendation. After
developing management actions and
receiving public testimony, the Councils
shall make a recommendation to the
Regional Administrator. The Councils’
recommendation must include
supporting rationale and, if management
measures are recommended, an analysis
of impacts and a recommendation to the
Regional Administrator on whether to
issue the management measures as a
final rule. If the Councils recommend
that the management measures should
be issued as a final rule, the Councils
must consider at least the following four
factors and provide support and
analysis for each factor considered:

(A) Whether the availability of data on
which the recommended management
measures are based allows for adequate
time to publish a proposed rule, and
whether regulations have to be in place
for an entire harvest/fishing season;

(B) Whether there has been adequate
notice and opportunity for participation
by the public and members of the
affected industry in the development of
the Councils’ recommended
management measures;

(C) Whether there is an immediate
need to protect the resource or to
impose management measures to
resolve gear conflicts; and

(D) Whether there will be a
continuing evaluation of management
measures adopted following their
implementation as a final rule.

(ii) Action by NMFS. (A) If the
Regional Administrator approves the
Councils’ recommended management
measures and determines that the
recommended management measures
should be issued as a final rule based on
the factors specified in paragraph
(c)(3)(i) of this section, the Secretary
may, for good cause found under the
standard of the Administrative
Procedure Act, waive the requirement
for a proposed rule and opportunity for

public comment in the Federal Register.
The Secretary, in so doing, shall publish
only the final rule. Submission of the
recommendations does not preclude the
Secretary from deciding to provide
additional opportunity for prior notice
and comment in the Federal Register.

(B) If the Regional Administrator
concurs with the Councils’
recommendation and determines that
the recommended management
measures should be published first as a
proposed rule, then the measures shall
be published as a proposed rule in the
Federal Register. After additional
public comment, if NMFS concurs with
the Councils’ recommendation, then the
measures shall be issued as a final rule
in the Federal Register.

(C) If the Regional Administrator does
not concur, then the Councils shall be
notified in writing of the reasons for the
Nnon-concurrence.

(iii) Adjustments for gear conflicts.
The Councils may develop a
recommendation on measures to
address gear conflict as defined under
§600.10 of this chapter, in accordance
with the procedure specified in
§648.55(d) and (e).

* * * * *

[FR Doc. 03—10409 Filed 4-23-03; 4:27 pm]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[Docket No. 030210027-3097-02; 1.D.
012103E]

RIN 0648- AQ35
50 CFR Part 648

Fisheries of the Northeastern United
States; Northeast Multispecies
Fishery; Framework Adjustment 37 to
the Northeast Multispecies Fishery
Management Plan

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS issues this final rule to
implement measures contained in
Framework Adjustment 37 (Framework
37) to the Northeast (NE) Multispecies
Fishery Management Plan (FMP) to
eliminate the Year 4 default measure for
whiting in both stock areas; reinstate the
Cultivator Shoal whiting fishery (CSWF)
season through October 31 each year;
eliminate the 10—percent restriction on
red hake incidental catch in the CSWF;

adjust the incidental catch allowances
in Small Mesh Areas 1 and 2 so that
they are consistent with those in the
Cape Cod Bay raised footrope trawl
fishery; clarify the transfer-at-sea
provisions for small-mesh multispecies
for use as bait; modify slightly the Cape
Cod Bay raised footrope trawl fishery
area; and retain the 30,000-1b (13.6—mt)
trip limit for the CSWF.

DATES: Effective May 1, 2003.
ADDRESSES: Copies of the Framework 37
document, its Regulatory Impact Review
(RIR), the Environmental Assessment
and other supporting documents for the
framework adjustment are available
from Paul J. Howard, Executive Director,
New England Fishery Management
Council, 50 Water Street, Mill 2,
Newburyport, MA 01950. These
documents are also available online at
http://www.nefmec.org.

This action is also based upon
analyses conducted in support of
Amendment 12 to the FMP. Copies of
the Amendment 12 document, its RIR,
IRFA and the July 1, 1999, supplement
to the IRFA prepared by NMFS, the
Final Supplemental Environmental
Impact Statement, and other supporting
documents for Amendment 12 are
available from Paul J. Howard (See
address above). The Final Regulatory
Flexibility Analysis (FRFA) for
Amendment 12 consisted of the IRFA,
public comments and responses
contained in the final rule
implementing Amendment 12 (65 FR
16766, March 29, 2000), and the
summary of impacts and alternatives in
that final rule.

FOR FURTHER INFORMATION CONTACT: E.
Martin Jaffe, Fishery Policy Analyst,
978-281-9272.

SUPPLEMENTARY INFORMATION: This final
rule implements measures contained in
Framework 37 to the FMP. Details
concerning the justification for and
development of Framework 37 and the
implementing regulations were
provided in the preamble to the
proposed rule (68 FR 8731, February 25,
2003) and are not repeated here.

This framework adjustment
eliminates the Year 4 default measure in
both whiting stock areas and
implements adjustments to allow for
moderate increases in effort on small-
mesh multispecies in the northern stock
area. This adjustment is necessary
because current regulations specify that
the Year 4 default measure will become
effective in both stock areas on May 1,
2003, unless modified or eliminated by
a New England Fishery Management
Council (Council) action.

This final rule also reinstates the
CSWEF season through October 31 each
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year; eliminates the 10—percent
restriction on red hake incidental catch
in the CSWF; adjusts the incidental
catch allowances in Small Mesh Areas
1 and 2 so that they are consistent with
those in the Cape Cod Bay raised
footrope trawl fishery; clarifies the
transfer-at-sea provisions for small-mesh
multispecies for use as bait; modifies
slightly the Cape Cod Bay raised
footrope trawl fishery area; and
continues the status quo 30,000-1b
(13.6—mt) trip limit for the CSWF.

Prior to Amendment 12 to the FMP,
the season for the CSWF was June 15—
October 31. Amendment 12 shortened
the season to end on September 30 as
an effort reduction measure. This action
reinstates the month of October to the
CSWF, which will provide increased
economic opportunity for participating
vessels. Further discussion appears in
the Classification section of this
preamble.

Currently, participants in the CSWF
are limited in their red hake landings to
10 percent, by weight, of all other fish
on board. According to the Whiting
Monitoring Committee, there is no
biological reason to restrict the catch of
red hake at this time. The current
restriction on red hake landings may
cause discards in the CSWF. Because of
market limitations, it is unlikely that
this action will encourage directed
fishing on red hake. This action also
will simplify and improve the
consistency of regulations for exempted
fisheries in the northern stock area,
since no other exempted small mesh
fishery in the northern area includes
such a restriction on red hake landings.

Three of the four exempted whiting
fisheries in the northern area currently
require the use of a raised footrope trawl
to minimize bycatch of groundfish.
However, the incidental catch
allowances for these three fisheries are
not consistent with each other. The
incidental catch allowances for the Cape
Cod Bay raised footrope trawl fishery
were established to discourage vessels
from rigging their gear improperly and
allowing it to fish on the ocean bottom.
As a result, bottom-dwelling species,
such as lobster and monkfish, are
prohibited in the Cape Cod Bay raised
footrope trawl fishery. Because Small
Mesh Areas 1 and 2 require use of the
raised footrope trawl, the Council felt it
appropriate to allow the same incidental
catch species for Small Mesh Areas 1
and 2 and to provide the same
incentives for fishing the required gear
properly. Specifically, monkfish,
lobster, ocean pout, and sculpin will no
longer be allowed to be taken as
incidental catch in Small Mesh Areas 1
and 2. The following species will be the

only allowable incidentally caught
species in these areas: Red hake, squid,
butterfish, mackerel, dogfish, herring,
and scup.

Clarification of the transfer at sea
provisions for small-mesh multispecies
reflects the status quo for vessels that
are currently engaged in this activity.
The Whiting Monitoring Committee has
indicated that there is no biological
reason to restrict the catch of northern
red hake. Vessels will be allowed to
transfer up to 500 lb (226.8 kg) of
whiting and unlimited amounts of red
hake at sea for use as bait.

The slight area modification to the
Cape Cod Bay raised footrope trawl
fishery will provide Provincetown
fishermen with improved access to this
fishery in times of inclement and
unpredictable weather, thereby
promoting the safety of the
Provincetown vessels, which tend to be
smaller and older than vessels from
other ports. Specifically, the southern
boundary of the area will move from the
Loran 44100 line to the 420 N. lat. line,
creating a “lee’” by opening a triangle-
shaped area totaling 5.5 square miles
(14.3 sq. km).

Comments and Responses

Two sets of written comments on the
proposed rule were received during the
comment period, which ended March
27,2003. A comment was also received
prior to the comment period. All three
comments addressing the proposed rule
were considered in implementation of
the management measures in the final
rule and are responded to here.

Comment 1: Both commenters believe
that the current trip limit in the CSWF
is unnecessarily restrictive and each
commenter disagrees with the Council’s
decision not to increase the trip limit in
accord with one of the alternatives
considered and analyzed by the Council
as set forth in Framework 37. Both
commenters urge that the Regional
Administrator either increase or
eliminate the trip limit in the CSWF.

Response: Unger the default
measures, the trip limit for all whiting
trips, including trips in CSWF, would
have been 10,000 1b (4.5 mt), thereby
reducing the status quo GSWF trip limit
from 30,000 1b to 10,000 Ib (13.6 mt to
4.5 mt). In developing Framework 37,
the Council considered increasing the
CSWEF trip limit to several levels above
the 30,000-1b (13.6—mt) CSWF trip
limit, but ultimately decided to retain
the status quo trip limit of 30,000 lb
(13.6 mt). NMFS has determined that
there are valid reasons for keeping the
trip limit at 30,000 lb (13.6 mt), as
discussed in the FRFA. Under the
Magnuson-Stevens Fishery

Conservation and Management Act,
NMFS may only approve, disapprove, or
partially approve an action proposed by
the Council. Disapproval of the
Framework 37 trip limits would, in this
case, be less desirable, as the more
restrictive Year 4 default measures
(CSWEF trip limit of 10,000 lb (4.5 mt))
would be implemented, resulting in
significant adverse economic impacts on
all sectors of the small-mesh
multispecies fishery. This result would
run counter to the commenters’
concerns about the CSWF trip limit
being too small. Approving the
Framework 37 trip limits, therefore, is
more consistent with commenters'
concerns than disapproving them,
which is the only other option available.
Commenters may raise their concerns
about the CSWF trip limit to the Council
for possible future action.

Comment 2: Both commenters
supported the Council’s decision that
the Year 4 default measures contained
in Amendment 12 were not necessary,
and one commenter further supported
all of the measures contained within
Framework 37.

Response: Elimination of the
Amendment 12 Year 4 default measure
and its replacement with the measures
contained in Framework 37 is generally
supported by the fishing community. In
addition, NMFS believes these measures
contained in Framework 37 are
necessary and are consistent with the
national standards and other provisions
of the Magnuson-Stevens Act.

Comment 3: A commenter voiced
concern over potential economic
impacts associated with the proposed
modification to incidental catch
allowances in Small Mesh Areas 1 and
2. This modification will prohibit the
retention of monkfish and lobsters in
these areas and may generate regulatory
discards and affect profitability for some
vessels.

Response: The modification to
incidental catch allowances in Small
Mesh Areas 1 and 2 will provide the
same incentives for fishing the required
gear properly (e.g., discourage improper
rigging, which could allow gear to fish
on the ocean bottom) as it does in the
Cape Cod Bay raised footrope trawl
fishery. This modification brings the
incidental catch allowances for all three
raised footrope trawl fisheries into
consistency with each other. The
amount of monkfish and lobster
currently retained by vessels in Small
Mesh Areas 1 and 2 is small (<15 1b (6.8
kg) per trip, on average, in 2001), and
landings of these species do not
contribute significantly to vessel
revenues (<$20 per trip, on average, in
2001).
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Classification

This final rule has been determined to
be not significant for purposes of
Executive Order 12866.

The Assistant Administrator for
Fisheries, NOAA (AA), waives the 30—
day delayed effectiveness period of the
implementing regulations contained
within this final rule, pursuant to 5
U.S.C. 553(d)(1). These management
measures relieve a restriction by
replacing the unnecessarily restrictive
Year 4 default measures, which are
otherwise scheduled to be implemented
on May 1, 2003. This final rule will
eliminate the Year 4 default measure for
whiting in both stock areas; reinstate the
CSWF season through October 31 each
year; eliminate the 10—percent
restriction on red hake incidental catch
in the CSWF; and slightly modify the
Cape Cod Bay raised footrope trawl
fishery area, thus replacing unnecessary
restrictive year 4 default measures.
Implementation of this final rule will
preclude the default measures and their
negative economic impacts on the
industry and fishing communities.
Therefore, the AA finds good cause
under 5 U.S.C. 553(d)(1) to waive the
30—day delayed effectiveness period of
the implementing regulations.

The Year 4 default measures would
prohibit vessels from using nets with
mesh size less than 3 inches (7.62 cm)
(square or diamond) in most fisheries
operating within the three Regulated
Mesh Areas in New England and Mid-
Atlantic waters and impose a 10,000-1b
(4,536—kg) combined possession limit in
most fisheries on whiting and offshore
hake. In addition, the existing
possession limit for whiting and
offshore hake in the Small Mesh
Northern Shrimp Fishery would be
reduced from an amount equal to the
total weight of shrimp on board (not to
exceed 3,500 1b (1,588 kg)) to 100 1b
(45.3 kg). Under the regulations that
implement Amendment 12, these
measures would become effective May
1, 2003, unless superseded by revised
measures, such as those in Framework
37.

The analyses in Amendment 12
indicated that substantial negative
economic and social impacts would be
likely to result from implementing the
Year 4 default measures. The default
measures would be expected to generate
large losses of not only small-mesh
multispecies, but also other small mesh
species, such as squid. Shinnecock, NY
is projected to experience the largest
reductions in landings of all species
combined from the Year 4 default
measures (39.4 percent), followed by
Greenport, NY (36.7 percent), Point

Judith, RI (32.8 percent), Montauk, NY
(25.9 percent), Gloucester, MA (16.4
percent), Portland, ME (14.8 percent),
Provincetown, MA (11.5 percent), Cape
May, NJ (9.7 percent), Point Pleasant, NJ
(8.0 percent), and Belford, NJ (7.2
percent). Although Connecticut ports
could not be analyzed due to data
limitations, it is likely that the default
measures would produce similar
impacts in the ports of Stonington and
New London.

Included in this final rule is the Final
Regulatory Flexibility Analysis prepared
pursuant to 5 U.S.C. 604(a). The FRFA
incorporates the IRFA, a supplement to
the IRFA prepared by NMFS in
consultation with the Council, the
comments and responses to the
proposed rule, and the analyses
completed in support of this action. A
copy of the IRFA is available from the
Council (see ADDRESSES).

Final Regulatory Flexibility Analysis
Statement of Objective and Need

A description of the reasons why this
action is being considered, and the
objectives of and legal basis for this
action, is contained in the preamble to
the proposed rule and is not repeated in
its entirety here.

Summary of Significant Issues Raised in
Public Comments

Two comments, only one of which
pertained to the IRFA, were received
during the comment period on the
proposed rule. The comment relating to
the IRFA addressed the issue of the
current trip limit in the CSWF. The
commenters stated that the current trip
limit in the CSWF is unnecessarily
restrictive and disagreed with the
Councils decision not to increase the
trip limit in accord with one of the
alternatives considered and analyzed by
the Council as set forth in Framework
37. The commenters urged further, that
the Regional Administrator either
increase or eliminate the trip limit in
the CSWF. See Comment 1 and NMFS’
response.

An additional comment was received
prior to the comment period and this
commenter voiced concern over
potential economic impacts associated
with the proposed modification to
incidental catch allowances in Small
Mesh Areas 1 and 2. See Comment 3
and NMFS' response. NMFS
determined, after consideration of the
public comments, that no changes to the
proposed rule were required to be made
as a result of the comments.

Description and Estimate of Number of
Small Entities to which Rule will Apply

The IRFA identified 1,156 individual
vessels that reported landing one or
more combined pounds of whiting, red
hake, and offshore hake during calendar
years 1995 to 1997. From 1995 to 2001,
no more than 676 vessels reported
landing small mesh multispecies in any
one year. All of these vessels are small
entities as defined in 5 U.S.C. 601(3)
and, therefore, all alternatives and
analyses contained in Framework 37
necessarily reflect impacts on small
entities.

Description of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements

Framework 37 does not contain any
new recordkeeping, reporting, or
compliance requirements.

Steps Taken to Minimize Economic
Impacts on Small Entities

NMFS and the Council prepared an
economic analysis for Amendment 12
that indicated that implementation of
the amendment, including the
restrictive Year 4 default measures,
would have a significant economic
impact on a substantial number of small
entities. Since costs of individual vessel
operations were not available, gross
revenues were used as a proxy for
profitability. The management measures
proposed for Years 1-3 were estimated
to “substantially’’ reduce gross revenues
from all species for 81 vessels. If the
Year 4 default measures were to be
implemented, 222 vessels would be
likely to experience a substantial
reduction in annual gross revenues.

Framework 37 will eliminate the Year
4 default measures for small-mesh
multispecies in both the northern and
southern whiting stock areas, and adjust
measures to allow increased
opportunities to fish for small-mesh
multispecies in the northern area. A
summary of the economic impacts of the
measures to be substituted for the Year
4 default measures follow.

Impacts of Reinstating the CSWF
Season

Adjustments to measures in the CSWF
increase economic opportunities for
affected entities. An average of 16
vessels participated in the CSWF from
1995-2001; 25 vessels participated in
the fishery during 2001. Reinstating
October to the CSWF season will have
beneficial economic effects for vessels
that had traditionally prosecuted the
fishery during October and will increase
economic opportunity for other vessels
that are able to participate. Maintaining
the current CSWF season (through
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September 30) would result in fewer
opportunities to harvest whiting and
lost economic opportunities for
fishermen who otherwise would
participate in the CSWF during October.

Impacts of Eliminating the Restriction
on Red Hake Incidental Catch
Allowance in the CSWF

Landings data for red hake do not
indicate that the current incidental
catch allowance is a constraint to
increased retention of red hake.
Elimination of the red hake incidental
catch allowance in the CSWF will
permit vessels to increase trip profits on
the occasions where the current
incidental catch allowance will be
exceeded. For this reason, removal of
the incidental catch allowance will not
likely result in any market effects but
will permit vessels to increase trip
income on the occasions where the
current allowance will be exceeded.

Impacts of Modifying Incidental Catch
Allowances for Small Mesh Areas 1
and 2

The proposed modifications to the
incidental catch allowances in Small
Mesh Areas 1 and 2 may have some
negative economic impacts, since
retention of monkfish and lobster will
be prohibited (78 vessels fished in Small
Mesh Areas 1 and 2 during 2000). For
the period 1998-2001, the landed value
of lobster and monkfish from these
fisheries has averaged about $30,000
annually, based on an average of 1,800
trips per year. Given the low level of
revenues from these species in Small
Mesh Areas 1 and 2, it is expected that
this action will have only a minimal
impact on vessel profitability. It is
unlikely that the proposed change in
catch allowances will have any
substantial impact on gross revenues
from all sources of fishing income for
vessels participating in this fishery.
However, there may be some occasions
where revenues from monkfish or
lobster could affect vessel profitability
for a given trip. In these cases,
eliminating the incidental catch
allowance may have a negative
economic impact, as the trip may be
abandoned, but the precise magnitude
of such impacts cannot be accurately
predicted.

Impacts of Clarifying the Transfer at
Sea Provisions for Small-Mesh
Multispecies

Clarification of the transfer at sea
provisions for small-mesh multispecies
will allow vessels to transfer 500 1b
(226.8 kg) of whiting and unlimited
amounts of red hake at sea for use as
bait and will represent the status quo for

vessels that are currently engaged in this
activity. No impacts are expected.

Impacts of Area Modification to the
Cape Cod Bay Raised Footrope Trawl
Fishery

The southern boundary of the Cape
Cod Bay Raised Footrope Trawl Fishery
area will move from the Loran 44100
line to the 420 N. lat. line, creating a
“lee” by opening a triangle-shaped area
totaling 5.5 square miles (14.3 sq. km).
This slight area modification will likely
produce small, but positive, economic
impacts to vessels utilizing the
expanded area.

Impacts of Retention of the 30,000
Possession Limit for the CSWF

The Council concluded that the
proposed retention of the status quo
30,000-1b (13.6—mt) possession limit for
the CSWF will have no economic
impact to present participants in the
fishery, since gross revenues are not
expected to change under this trip limit.
The Council also considered, but
rejected, four alternatives to the
proposed possession limit, including a
default possession limit of 10,000 1b (4.5
mt) and three higher possession limits,
ranging from 50,000 to 90,000 lb (22.7
to 40.8 mt). The Council determined
that the 10,000-1b (4.5—mt) default
possession limit, which was previously
analyzed in Amendment 12 to the FMP,
would have substantially negative
impacts resulting from an estimated
20,000-1b (9—mt) or 67—percent
reduction in the possession limit. Some
fishing vessel owners believe that
retention of the current 30,000-1b (13.6—
mt) possession limit will continue to
serve as a disincentive for them to
participate in the CSWF, by restricting
their potential profitability.

Small Entity Compliance Guide

Section 212 of the Small Business
Regulatory Enforcement Fairness Act of
1996 states that, for each rule, or group
of related rules, for which an agency is
required to prepare a FRFA, the agency
shall publish one or more guides to
assist small entities in complying with
the rule and shall designate such
publications as “small entity
compliance guides.” The agency shall
explain the actions a small entity is
required to take to comply with a rule
or group of rules. As part of this
rulemaking process, a small entity
compliance guide will be sent to all
holders of permits issued for the NE
multispecies fishery. In addition, copies
of this final rule and guide (i.e., permit
holder letter) are available from the
Regional Administrator (see
ADDRESSES) and may be found at the

following web site: http://
www.nmfs.gov/ro/doc/nero.html.

List of Subjects in 50 CFR Part 648

Fishing, Fisheries, Reporting and
recordkeeping requirements.

Dated: April 22, 2003.
Rebecca Lent,
Deputy Assistant Administrator for
Regulatory programs, National Marine
fisheries Service.
» For the reasons stated in the preamble,
50 CFR part 648 is amended to read as
follows:

PART 648—FISHERIES OF THE
NORTHEASTERN UNITED STATES

1. The authority citation for part 648
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.
= 2.In §648.13, paragraph (b)(2)
introductory text is revised to read as fol-
lows:

§648.13 Transfers at sea.
* * * * *

(b) * % %

(2) Vessels issued a Federal
multispecies permit under § 648.4(a)(1)
may transfer from one vessel to another,
for use as bait, up to 500 1b (226.8 kg)
of silver hake and unlimited amounts of
red hake, per trip, provided:

* * * * *

» 3.In § 648.14, paragraph (z)(2) is
removed and reserved.

§648.14 Prohibitions.

(Z) * % %
(2) [Reserved]
* * * * *

= 4.1n § 648.80,

a. Revise paragraphs (a)(5)(i), (a)(6)(i),
(a)(8)(i) and (a)(8)(ii), (a)(9)(i) and
(a)(9)(ii) introductory text, (a)(10)(i)(D),
and (a)(15) introductory text and
(a)(15)(i)(B). Paragraph (a)(15)(i)(C) is
removed and reserved.

b. Revise paragraph (b)(3)(i) to read as
follows:

§648.80 Multispecies regulated mesh
areas and restrictions on gear and methods
of fishing.

* * * * *

(a) * % %

(5) * % %

(i) Restrictions on fishing for,
possessing, or landing fish other than
shrimp. An owner or operator of a
vessel fishing in the northern shrimp
fishery under the exemption described
in this paragraph (a)(5) may not fish for,
possess on board, or land any species of
fish other than shrimp, except for the
following, with the restrictions noted, as
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allowable incidental species: Longhorn
sculpin; combined silver hake and
offshore hake—up to an amount equal to
the total weight of shrimp possessed on
board or landed, not to exceed 3,500 lb
(1,588 kg); and American lobster—up to
10 percent, by weight, of all other
species on board or 200 lobsters,
whichever is less, unless otherwise
restricted by landing limits specified in
§697.17 of this chapter. Silver hake and
offshore hake on board a vessel subject
to this possession limit must be
separated from other species of fish and
stored so as to be readily available for
inspection.

* * * * *

(6) * Kk %

(i) Requirements. (A) A vessel fishing
in the Cultivator Shoal Whiting Fishery
Exemption Area under this exemption
must have on board a valid letter of
authorization issued by the Regional
Administrator.

(B) An owner or operator of a vessel
fishing in this area may not fish for,
possess on board, or land any species of
fish other than whiting and offshore
hake combined--up to a maximum of
30,000 1b (13,608 kg), except for the
following, with the restrictions noted, as
allowable incidental species: Herring;
longhorn sculpin; squid; butterfish;
Atlantic mackerel; dogfish; red hake;
monkfish and monkfish parts—up to 10
percent, by weight, of all other species
on board or up to 50 1b (23 kg) tail-
weight/166 1b (75 kg) whole-weight of
monkfish per trip, as specified in
§648.94(c)(4), whichever is less; and
American lobster--up to 10 percent, by
weight, of all other species on board or
200 lobsters, whichever is less, unless
otherwise restricted by landing limits
specified in § 697.17 of this chapter.

(C) Counting from the terminus of the
net, all nets must have a minimum mesh
size of 3—inch (7.6—cm) square or
diamond mesh applied to the first 100
meshes (200 bars in the case of square
mesh) for vessels greater than 60 ft (18.3
m) in length and applied to the first 50
meshes (100 bars in the case of square
mesh) for vessels less than or equal to
60 ft (18.3 m) in length.

(D) Fishing is confined to a season of
June 15 through October 31, unless
otherwise specified by notification in
the Federal Register.

(E) When a vessel is transiting
through the GOM or GB Regulated Mesh
Areas specified under paragraphs (a)(1)
and (a)(2) of this section, any nets with
a mesh size smaller than the minimum
mesh specified in paragraphs (a)(3) or
(a)(4) of this section must be stowed in
accordance with one of the methods
specified in § 648.23(b), unless the

vessel is fishing for small-mesh
multispecies under another exempted
fishery specified in this paragraph (a).

(F) A vessel fishing in the Cultivator
Shoal Whiting Fishery Exemption Area
may fish for small-mesh multispecies in
exempted fisheries outside of the
Cultivator Shoal Whiting Fishery
Exemption Area, provided that the
vessel complies with the requirements
specified in this paragraph (a)(6)(i) for
the entire trip.

(8)***

(i) Regulated multispecies. An
exemption may be added in an existing
fishery for which there are sufficient
data or information to ascertain the
amount of regulated species bycatch, if
the Regional Administrator, after
consultation with the NEFMC,
determines that the percentage of
regulated species caught as bycatch is,
or can be reduced to, less than 5
percent, by weight, of total catch and
that such exemption will not jeopardize
fishing mortality objectives. In
determining whether exempting a
fishery may jeopardize meeting fishing
mortality objectives, the Regional
Administrator may take into
consideration various factors including,
but not limited to, juvenile mortality. A
fishery can be defined, restricted, or
allowed by area, gear, season, or other
means determined to be appropriate to
reduce bycatch of regulated species. An
existing exemption may be deleted or
modified if the Regional Administrator
determines that the catch of regulated
species is equal to or greater than 5
percent, by weight, of total catch, or that
continuing the exemption may
jeopardize meeting fishing mortality
objectives. Notification of additions,
deletions or modifications will be made
through issuance of a rule in the Federal
Register.

(ii) The NEFMC may recommend to
the Regional Administrator, through the
framework procedure specified in
§648.90(b), additions or deletions to
exemptions for fisheries, either existing
or proposed, for which there may be
insufficient data or information for the
Regional Administrator to determine,
without public comment, percentage

catch of regulated species.
* * * * *

(9) * % %

(i) Description. (A) Unless otherwise
prohibited in § 648.81, a vessel subject
to the minimum mesh size restrictions
specified in paragraphs (a)(3) or (a)(4) of
this section may fish with or possess
nets with a mesh size smaller than the
minimum size, provided the vessel
complies with the requirements of

paragraphs (a)(5)(ii), or (a)(9)(ii) of this
section and of § 648.86(d), from July 15
through November 15, when fishing in
Small Mesh Area 1, and from January 1
through June 30, when fishing in Small
Mesh Area 2. While lawfully fishing in
these areas with mesh smaller than the
minimum size, an owner or operator of
any vessel may not fish for, possess on
board, or land any species of fish other
than: Silver hake and offshore hake--up
to the amounts specified in § 648.86(d);
butterfish; dogfish; herring; Atlantic
mackerel; scup; squid; and red hake.

(B) Small-mesh areas 1 and 2 are
defined by straight lines connecting the
following points in the order stated
(copies of a chart depicting these areas
are available from the Regional
Administrator upon request (see Table 1
to §600.502 of this chapter)):

SMALL MESH AREA |

Point N. Lat. W. Long.
SM1 43°03' 70°27'
SM2 42°57' 70°22'
SM3 42°47' 70°32'
SM4 42°45' 70°29'
SM5 42°43' 70°32'
SM6 42°44' 70°39'
SM7 42°49' 70°43'
SM8 42°50' 70041
SM9 42°53' 70°43'
SM10 42°55' 70°40'
SM11 42°59' 70°32'
SM1 43°03' 70°27'
SMALL MESH AREA Il
Point N. Lat. W. Long.
SM13 43°05.6' 69°55'
SM14 43°10.1 69° 43.3'
SM15 °49.5' 69° 40
SM16 42° 415 69°40'
SM17 42° 36.6' 69°55'
SM13 43°05.6' 69°55'

(ii) Raised footrope trawl. Vessels
fishing with trawl gear must configure it
in such a way that, when towed, the
gear is not in contact with the ocean
bottom. Vessels are presumed to be
fishing in such a manner if their trawl
gear is designed as specified in
paragraphs (a)(9)(ii)(A) through (D) of
this section and is towed so that it does
not come into contact with the ocean

bottom.
* * * * *

(10) * % %

(i) * k% %

(D) Incidental species provisions. The
following species may be possessed and
landed, with the restrictions noted, as
allowable incidental species in the
Nantucket Shoals Dogfish Fishery
Exemption Area: Longhorn sculpin;
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silver hake—up to 200 1b (90.7 kg);
monkfish and monkfish parts—up to 10
percent, by weight, of all other species
on board or up to 50 1b (23 kg) tail-
weight/166 1b (75 kg) whole-weight of
monkfish per trip, as specified in
§648.94(c)(4), whichever is less;
American lobster—up to 10 percent, by
weight, of all other species on board or
200 lobsters, whichever is less, unless
otherwise restricted by landing limits
specified in § 697.17 of this chapter; and
skate or skate parts—up to 10 percent,
by weight, of all other species on board.

* * * * *

(15) Raised Footrope Trawl Exempted
Whiting Fishery. Vessels subject to the
minimum mesh size restrictions
specified in paragraphs (a)(3) or (a)(4) of
this section may fish with, use, or
possess nets in the Raised Footrope
Trawl Whiting Fishery area with a mesh
size smaller than the minimum size
specified, if the vessel complies with
the requirements specified in paragraph
(a)(15)(i) of this section. This exemption
does not apply to the Cashes Ledge
Closure Areas or the Western GOM Area
Closure specified in § 648.81(h) and (i).
The Raised Footrope Trawl Whiting
Fishery Area (copies of a chart depicting
the area are available from the Regional
Administrator upon request) is defined
by straight lines connecting the
following points in the order stated:

RAISED FOOTROPE TRAWL WHIT-
ING FISHERY EXEMPTION AREA
(SEPTEMBER 1 THROUGH NOVEMBER
20)

Point N. Lat. W. Long.
RF1 42°14.05' 70°08.8'
RF2 42°09.2' 69°47.8'
RF3 41°54.85' 69°35.2'
RF4 41°41.5' 69°32.85'
RF5 41°39' 69°44.3'
RF6 41°45.6' 69°51.8'
RF7 41°52.3' 69°52.55'
RF8 41°55.5' 69°53.45'
RF9 42°08.35' 70°04.05'
RF10 42°04.75' 70°16.95'
RF11 42°00' 70°13.2'
RF12 42°00' 70°24.1'
RF13 42°07.85' 70°30.1'
RF1 42°14.05' 70°08.8'

RAISED FOOTROPE TRAWL WHIT-
ING FISHERY EXEMPTION AREA
(NOVEMBER 21 THROUGH DECEM-
BER 31)

Point N. Lat. W. Long.
RF1 42°14.05' 70°08.8'
RF2 42°09.2' 69°47.8'
RF3 41°54.85' 69°35.2"°
RF4 41°41.5' 69°32.85'
RF5 41°39' 69°44.3'
RF6 41°45.6' 69°51.8'
RF7 41°52.3' 69°52.55'
RF8 41°55.5' 69°53.45'
RF9 42°08.35' 70°04.05'
RF1 42°14.05' 70°08.8'
* * * * *

(B) All nets must be no smaller than
a minimum mesh size of 2.5—inch (6.35—
cm) square or diamond mesh, subject to
the restrictions as specified in paragraph
(a)(14)(i)(D) of this section. An owner or
operator of a vessel enrolled in the
raised footrope whiting fishery may not
fish for, possess on board, or land any
species of fish other than whiting and
offshore hake subject to the applicable
possession limits as specified in
§648.86, except for the following
allowable incidental species: Red hake;
butterfish; dogfish; herring; mackerel;
scup; and squid.

(C) [Reserved]

* * * * *

(b) L

(3) Exemptions—(i) Species
exemptions. Owners and operators of
vessels subject to the minimum mesh
size restrictions specified in paragraphs
(a)(4) and (b)(2) of this section, may fish
for, harvest, possess, or land butterfish,
dogfish (trawl only), herring, Atlantic
mackerel, ocean pout, scup, shrimp,
squid, summer flounder, silver hake and
offshore hake, and weakfish with nets of
a mesh size smaller than the minimum
size specified in the GB and SNE
Regulated Mesh Areas when fishing in
the SNE Exemption Area defined in
paragraph (b)(10) of this section,
provided such vessels comply with
requirements specified in paragraph
(b)(3)(ii) of this section and with the
mesh size and possession limit
restrictions specified under § 648.86(d).

* * * * *

[FR Doc. 03—10410 Filed 4-25-03; 8:45 am]
BILLING CODE 3510-22-S
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39
[Docket No. 2001-NE-50-AD]
RIN 2120-AA64

Airworthiness Directives; Dowty
Aerospace Propellers Type R321/4-82—
F/8, R324/4-82—-F/9, R333/4-82—-F/12,
and R334/4-82—F/13 Propeller
Assemblies

AGENCY: Federal Aviation

Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The Federal Aviation
Administration (FAA) proposes to
supersede an existing airworthiness
directive (AD), applicable to Dowty
Aerospace Propellers Type R334/4-82—
F/13 propeller assemblies. That AD
currently requires a one-time ultrasonic
inspection of propeller hubs part
number (P/N) 660709201 for cracks.
This proposal would require initial and
repetitive ultrasonic inspections of
propeller hubs P/N 660709201, that are
installed on airplanes, and for hubs and
propellers in storage, initial ultrasonic
inspection of propeller hubs before
placing in service. Propeller hubs P/N
660709201 are installed on Type R321/
4-82-F/8, R324/4-82—F/9, R333/4-82—
F/12, and R334/4-82—F/13 propeller
assemblies. This proposal is prompted
by the manufacturer’s reevaluation of
potential hub failure on Type R321/4—
82-F/8, R324/4-82—F/9, R333/4-82—F/
12, and R334/4-82—F/13 propeller
assemblies. The actions specified by the
proposed AD are intended to prevent
propeller hub failure due to cracks in
the hub, which could result in loss of
control of the airplane.

DATES: Comments must be received by
June 27, 2003.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), New England
Region, Office of the Regional Counsel,

Attention: Rules Docket No. 2001-NE—
50—AD, 12 New England Executive Park,
Burlington, MA 01803-5299. Comments
may be inspected at this location, by
appointment, between 8 a.m. and 4:30
p-m., Monday through Friday, except
Federal holidays. Comments may also
be sent via the Internet using the
following address: 9-ane-
adcomment@faa.gov. Comments sent
via the Internet must contain the docket
number in the subject line.

The service information referenced in
the proposed rule may be obtained from
Dowty Propellers, Anson Business Park,
Cheltenham Road East, Gloucester GL
29QN, UK; telephone 44 (0) 1452
716000; fax: 44 (0) 1452 716001. This
information may be examined, by
appointment, at the FAA, New England
Region, Office of the Regional Counsel,
12 New England Executive Park,
Burlington, MA.

FOR FURTHER INFORMATION CONTACT:
Frank Walsh, Aerospace Engineer,
Boston Aircraft Certification Office,
FAA, Engine and Propeller Directorate,
telephone (781) 238-7158, fax (781)
238-7170.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this action may
be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this action

must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 2001-NE-50—AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRM’s

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, New England Region, Office of the
Regional Counsel, Attention: Rules
Docket No. 2001-NE-50-AD, 12 New
England Executive Park, Burlington, MA
01803-5299.

Discussion

On January 18, 2002, the FAA issued
AD 2002-01-28, Amendment 39-12623
(67 FR 4351, January 30, 2002), to
require a one-time ultrasonic inspection
for cracks of the rear wall of the rear half
of propeller hubs P/N 660709201,
installed in Type R334/4-82-F/13
propeller assemblies. The Civil Aviation
Authority (CAA), which is the
airworthiness authority for the United
Kingdom (UK), notified the FAA that an
unsafe condition may exist on Dowty
Aerospace Propellers Type R334/4-82—
F/13 propeller assemblies. The CAA
advises that two different events
occurred where the complete R334/4—
82—F/13 propeller separated from the
engine flange, on Construcciones
Aeronauticas, S.A. (CASA) 212
airplanes.

Since AD 2001-01-28 was issued, the
manufacturer has reevaluated the
potential for P/N 660709201 hub failure
on Type R321/4-82—F/8, R324/4-82-F/
9, R333/4-82-F/12, and R334/4-82—F/
13 propeller assemblies.

Manufacturer’s Service Information

Dowty Aerospace Propellers has
issued Mandatory Service Bulletin
(MSB) No. 61-1119, Revision 3, dated
March 8, 2002, MSB No. 61-1124,
Revision 1, dated October 8, 2002, MSB
No. 61-1125, Revision 1, dated October
9, 2002, and MSB No. 61-1126,
Revision 1, dated October 9, 2002, that
specify initial and repetitive ultrasonic
inspections of the rear wall of the rear
half of the propeller hub for cracks on
Types R334/4-82-F/13, R333/4—82—F/
12, R321/4-82-F/8, and R324/4-82-F/9
propeller assemblies, respectively. The
CAA classified these service bulletins as
mandatory and issued CAA UK AD No.
003-11-2001, dated November 30, 2001,
in order to assure the airworthiness of
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these Dowty Aerospace Propellers in the
UK.

Differences Between This AD and the
Manufacturer’s Service Information

Although Appendix A of MSB No.
61-1119, Revision 3, dated March 8,
2002, MSB No. 61-1124, Revision 1,
dated October 8, 2002, MSB No. 61—
1125, Revision 1, dated October 9, 2002,
and MSB No. 61-1126, Revision 1,
dated October 9, 2002, require reporting
the inspection data to Dowty Aerospace
Propellers, this AD requires that the
data be reported to the Boston Aircraft
Certification Office of the FAA.

Bilateral Agreement Information

These propeller models are
manufactured in the UK and are Type
certificated for operation in the United
States under the provisions of Section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, the CAA has
kept the FAA informed of the situation
described above. The FAA has
examined the findings of the CAA,
reviewed all available information, and
determined that AD action is necessary
for products of this Type design that are
certificated for operation in the United
States.

Proposed Requirements of This AD

Since an unsafe condition has been
identified that is likely to exist or
develop on other Type R321/4-82-F/8,
R324/4-82-F/9, R333/4-82-F/12, and
R334/4-82-F/13 propeller assemblies of
the same Type design that are used on
airplanes registered in the United States,
the proposed AD would require initial
and repetitive ultrasonic inspections of
propeller hubs P/N 660709201, that are
installed on airplanes, and for hubs and
propellers in storage, initial ultrasonic
inspection of propeller hubs before
placing in service. Propeller hubs P/N
660709201 are installed on Type R321/
4-82-F/8, R324/4-82-F/9, R333/4-82—
F/12, and R334/4-82—F/13 propeller
assemblies. The actions would be
required to be done in accordance with
the mandatory service bulletins
described previously.

Economic Analysis

There are approximately 116
airplanes with propellers of the affected
design in the worldwide fleet. The FAA
estimates that 10 airplanes with Type
R334/4-82-F/13 propeller assemblies
installed on airplanes of U.S. registry
would be affected by this proposed AD.
It is unknown how many Type R321/4—
82-F/8, R324/4-82—F/9, and R333/4—

82-F/12 propeller assemblies are
installed on airplanes of U.S. registry.
The FAA also estimates that it would
take approximately 11 work hours per
propeller to perform one inspection and
replacement, and that the average labor
rate is $60 per work hour. Required
parts would cost approximately $1,650
per propeller. Based on these figures,
the total cost of the proposed AD to
known U.S. operators is estimated to be
$46,200.

Regulatory Analysis

This proposed rule does not have
federalism implications, as defined in
Executive Order 13132, because it
would not have a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.
Accordingly, the FAA has not consulted
with state authorities prior to
publication of this proposed rule.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing Amendment 39-12623, (67
4351, January 30, 2002), and by adding
a new airworthiness directive:

Dowty Aerospace Propellers: Docket No.
2001-NE-50—AD. Supersedes AD 2002—
01-28, Amendment 39-12623.

Applicability: This airworthiness directive
(AD) is applicable to Dowty Aerospace
Propellers Type R321/4-82-F/8, R324/4—82—
F/9, R333/4—82-F/12, and R334/4-82-F/13
propeller assemblies with propeller hubs part
number (P/N) 660709201. These propeller
assemblies are installed on, but not limited
to, Construcciones Aeronauticas, S.A.
(CASA) 212, British Aerospace Regional
Aircraft Jetstream Models 3101 and 3201,
Merlin IIIC, and Merlin IVC/Metro IIT
airplanes.

Note 1: This airworthiness directive (AD)
applies to each engine identified in the
preceding applicability provision, regardless
of whether it has been modified, altered, or
repaired in the area subject to the
requirements of this AD. For engines that
have been modified, altered, or repaired so
that the performance of the requirements of
this AD is affected, the owner/operator must
request approval for an alternative method of
compliance in accordance with paragraph (f)
of this AD. The request should include an
assessment of the effect of the modification,
alteration, or repair on the unsafe condition
addressed by this AD; and, if the unsafe
condition has not been eliminated, the
request should include specific proposed
actions to address it.

Compliance: Compliance with this AD is
required as indicated, unless already done.

To prevent propeller hub failure due to
cracks in the hub, which could result in loss
of control of the airplane, do the following:

Initial Ultrasonic Inspection

(a) Within 50 flight hours time-in-service
(TIS) after the effective date of this AD, or
within 60 days after the effective date of this
AD, whichever occurs earlier, perform an
initial ultrasonic inspection of the rear wall
of the rear half of the propeller hub for cracks
in accordance with Appendix A of the
applicable Dowty Aerospace Propellers
Mandatory Service Bulletin (MSB) listed in
the following Table 1:

TABLE 1.—APPLICABLE MSB FOR
PROPELLER TYPE

Z;%)gﬂ/e{y%se Applicable MSB
(1) R334/4— MSB No. 61-1119, Revision
82—-F/13. 3, dated March 8, 2002.
(2) R333/4— MSB No. 61-1124, Revision
82—-F/12. 1, dated October 8, 2002.
(3) R321/4—- MSB No. 61-1125, Revision
82-F/8. 1, dated October 9, 2002.
(4) R324/4— MSB No. 61-1126, Revision
82-F/9. 1, dated October 9, 2002.

(b) For hubs and propellers in storage,
perform an initial ultrasonic inspection of the
rear wall of the rear half of the propeller hub
for cracks, before placing in service, in
accordance with Appendix A of the
applicable Dowty Aerospace Propellers
Mandatory Service Bulletin (MSB) listed in
Table 1 of this AD.

(c) Propeller hubs P/N 660709201 used on
Type R334/4-82-F/13 propeller assemblies
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that have been previously inspected using
Dowty Aerospace Propellers MSB No. 61—
1119, Revision 3, dated March 8, 2002, or
earlier issue, are considered to be in

compliance with paragraph (a) of this AD.

Repetitive Ultrasonic Inspections

(d) Thereafter, within 1,000 flight hours
TIS after each ultrasonic inspection, perform
an ultrasonic inspection of the rear wall of
the rear half of the propeller hub for cracks
in accordance with Appendix A of the
applicable Dowty Aerospace Propellers MSB
listed in Table 1 of this AD.

Inspection Reporting Requirements

(e) For each inspection, record the
inspection data on a copy of Appendix B of
the applicable MSB listed in Table 1 of this
AD, and report the findings to the Manager,
Boston Aircraft Certification Office, FAA,
Engine and Propeller Directorate, 12 New
England Executive Park, Burlington, MA
01803-5299 within 10 days after the
inspection. Reporting requirements have
been approved by the Office of Management
and Budget (OMB) and assigned OMB control
number 2120-0056.

Alternative Methods of Compliance

(f) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Boston
Aircraft Certification Office. Operators must
submit their request through an appropriate
FAA principal Maintenance Inspector, who
may add comments and then send it to the
Manager, Boston Aircraft Certification Office.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this airworthiness directive,
if any, may be obtained from the Boston
Aircraft Certification Office.

Special Flight Permits

(g) Special flight permits may be issued in
accordance with §§21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane to a
location where the requirements of this AD
can be done.

Note 3: The subject of this AD is addressed
in CAA UK AD 003-11-2001, dated
November 30, 2001.

Issued in Burlington, Massachusetts, on
April 22, 2003.

Robert Guyotte,

Acting Manager, Engine and Propeller
Directorate, Aircraft Certification Service.

[FR Doc. 03-10334 Filed 4-25-03; 8:45 am)]
BILLING CODE 4910-13-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 106 and 107
[Docket No. 95N-0309]
RIN 0910-AA04

Current Good Manufacturing Practice,
Quality Control Procedures, Quality
Factors, Notification Requirements,
and Records and Reports for the
Production of Infant Formula;
Reopening of the Comment Period

AGENCY: Food and Drug Administration,
HHS.

ACTION: Proposed rule; reopening of the
comment period.

SUMMARY: The Food and Drug
Administration (FDA) is reopening until
June 27, 2003, the comment period for
the proposed rule, published in the
Federal Register of July 9, 1996 (61 FR
36154), revising its infant formula

regulations in 21 CFR parts 106 and 107.

The proposed rule would establish
requirements for current good
manufacturing practice (CGMP) and
audits, establish requirements for
quality factors, and amend its quality
control procedures, notification, and
records and reports requirements for
infant formula. FDA is reopening the
comment period to update comments
and to receive any new information.
DATES: Submit written or electronic
comments by June 27, 2003.
ADDRESSES: Submit written comments
to the Dockets Management Branch
(HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852. Submit
electronic comments to http://
www.fda.gov/dockets/ecomments.
FOR FURTHER INFORMATION CONTACT:
Shellee Anderson, Center for Food
Safety and Applied Nutrition (HFS-
800), Food and Drug Administration,
5100 Paint Branch Pkwy., College Park,
MD 20740, 301—-436—1491, or e-mail:
Shellee.Anderson@cfsan.fda.gov.

SUPPLEMENTARY INFORMATION:

I. Reopening of Comment Period

In the Federal Register of July 9, 1996
(61 FR 36154), FDA proposed
regulations (the 1996 proposal) to revise
its infant formula regulations to
establish requirements for quality
factors and CGMP; to amend its quality
control procedure, notification, and
records and report requirements for
infant formulas; to require that infant
formulas contain, and be tested for,

required nutrients and for any nutrient
added by the manufacturer throughout
their shelf life, and that they be
produced under strict microbiological
controls; and to require that
manufacturers implement the CGMP
and quality control procedure
requirements by establishing a
production and in-process control
system of their own design. The agency
proposed these requirements to
implement provisions of the Drug
Enforcement, Education and Control Act
of 1986 (Public Law 99-570) that
amended section 412 of the Federal
Food, Drug, and Cosmetic Act (the act)
(21 U.S.C. 350a).

Interested persons were originally
given until October 7, 1996, to comment
on the 1996 proposal. However, at the
request of a trade organization, the
comment period was extended to
December 6, 1996 (61 FR 49714,
September 23, 1996).

FDA’s Food Advisory Committee
(FAC) met on April 4 and 5, 2002, to
discuss general scientific principles
related to quality factors for infant
formula. The committee was also asked
to discuss the scientific issues related to
the generalization of findings from a
clinical study using preterm infant
formula consumed by preterm infants to
a term infant formula intended for use
by term infants. On November 18 and
19, 2002, the Infant Formula
Subcommittee (IFS) of the FAC met to
discuss the scientific issues and
principles involved in assessing and
evaluating whether a “new”” infant
formula supports normal physical
growth in infants when consumed as a
sole source of nutrition. The
Contaminants and Natural Toxicants
Subcommittee (CNTS) of the FAC met
on March 18 and 19, 2003, to discuss
the scientific issues and principles
involved in assessing and evaluating
Enterobacter sakazakii contamination in
powdered infant formula, risk reduction
strategies based on available data, and
research questions and priorities.
Information on these three meetings,
including the agenda, questions asked,
guest speakers, committee roster,
briefing information, and transcripts of
the meetings can be found at http://
www.fda.gov/ohrms/dockets/ac/
cfsan02.htm.

II. Request for Comments

Because of the length of time that has
elapsed since publication of the 1996
proposal and the occurrence of the FAC,
IFS, and CNTS meetings, FDA is
interested in updating comments and
receiving any new information before
issuing a final rule. Accordingly, the
agency is requesting comments on all
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issues in the proposed rule. Comments
previously submitted to the Dockets
Management Branch do not need to be
resubmitted because all comments
submitted to the docket number will be
considered in any final rule to the 1996
proposal. Since the 1996 proposal was
published, several issues within the
scope of that proposal have come to the
agency’s attention and are set forth in
this document for comment.

(Issue 1) In April 2001, an outbreak of
E. sakazakii occurred in 10 infants in
the neonatal intensive care unit of a
hospital in Tennessee (Ref. 1). One of
these infants died. The ill infants had
consumed formula that was made from
sterile water and a specific batch of
powdered infant formula. Samples from
both opened and unopened cans of the
implicated brand of powdered infant
formula were cultured. E. sakazakii was
found in all samples from one particular
batch of the product. Because of its
concerns with E. sakazakii, FDA
requests comment on whether there is a
need to include a microbiological
requirement for E. sakazakii and, if so,
what requirement the agency should
consider to ensure the safety of
powdered infant formula and prevent
future outbreaks. The agency requests
comment on what other changes, if any,
in the proposed microbiological
requirements would be appropriate to
ensure the safety of powdered infant
formula and to prevent outbreaks of
illness. FDA also requests comment on
whether powdered infant formula to be
consumed by premature and newborn
infants should meet stricter
microbiological requirements than
formula intended for older infants. The
agency specifically requests comments
on issues discussed at the CNTS
meeting that are relevant to this
rulemaking.

(Issue 2) On March 19, 2002, FDA
issued a letter (Ref. 2) in response to a
notice of a manufacturer’s conclusion
that Bifidobacterium lactis strain Bb12
and Streptococcus thermophilus strain
Th4 are generally recognized as safe
(GRAS) for their intended use as
ingredients in milk based infant formula
that is intended for consumption by
infants 4 months and older, at levels not
to exceed CGMP. The agency has no
questions about the manufacturer’s
conclusion at this time. In the 1996
proposal, FDA provided controls in
proposed § 106.55 for powdered infant
formula to prevent adulteration from
microorganisms, including a proposed
limit on the maximum allowable
number of microorganisms in the
aerobic plate count. The agency requests
comment on what changes, if any, in the
proposed microbiological requirements

would be appropriate to provide for
powdered infant formula and to ensure
its safety if microorganisms are
intentionally added to infant formulas.
Would infant formula containing these
added microorganisms exceed the
maximum allowable number in the
aerobic plate count? How can
manufacturers ensure that a high
aerobic plate count is due to the
intentional addition of microorganisms
and not contamination?

(Issue 3) The agency requests
comments on which provisions of the
proposed rule would require
manufacturers to change their current
activities. What new activities would
manufacturers have to undertake to
comply with the proposed regulations?
What activities would manufacturers
have to discontinue to comply with the
proposed regulations? What are the
costs of these changes? For example:

(Issue 3a) Proposed § 106.20(a)
requires that buildings used in the
manufacture of infant formula allot
space for the separation of incompatible
operations, such as the handling of raw
materials, the manufacture of the
product, and packaging and labeling
operations. FDA requests comment on
the types of control systems that
manufacturers use to separate raw, in-
process, and finished materials and the
costs of making changes.

(Issue 3b) Proposed § 106.20(d) would
require manufacturers to use air
filtration systems, including prefilters
and particulate matter air filters, on air
supplies to production areas where
ingredients or infant formula are
directly exposed to the atmosphere.
FDA requests comment on the types and
costs of air filtration systems used by
infant formula manufacturers and the
costs of making changes.

(Issue 4) One comment to the 1996
proposal stated that the validation
section in proposed § 106.35 is so vague
and the impact so enormous that
implementing it would be
counterproductive. In proposed
§106.35(a)(4) the agency proposed that,
for purposes of the section, ‘“validation”
means establishing documented
evidence that provides a high degree of
assurance that a system will
consistently produce a product meeting
its predetermined specifications and
quality characteristics. In proposed
§106.35(b)(1), FDA proposed that all
automatic systems be designed,
installed, tested, and maintained in a
manner that will ensure that they are
capable of performing their intended
function. The agency proposed in
proposed § 106.35(b)(4) that automatic
systems be validated before their first
use to manufacture commercial product.

Proposed § 106.35(b)(5) states that the
infant formula manufacturer shall
ensure that any automatic system that is
modified be validated after the
modification and before use of the
modified system to manufacture
commercial product. FDA requests
comments on the proposed validation
requirements. The agency specifically
requests comments on current
validation activities of infant formula
facilities and how often manufacturers
validate their systems.

(Issue 5) Several provisions of the
1996 proposal (e.g., §§106.30(d)(1) and
106.35(b)(2)) would require that
manufacturers calibrate instruments and
controls. In these proposed provisions
the agency specifies that calibration
occur at routine intervals. FDA requests
comments on how often and under what
conditions manufacturers now calibrate
instruments and controls against a
known standard and the adequacy of
current procedures.

(Issue 6) FDA proposed to establish
two quality factor measures for infant
formula, protein quality and normal
physical growth. Quality factors are
those factors necessary to demonstrate
that the infant formula, as prepared for
market, provides nutrients in a form that
is bioavailable and safe as shown by
evidence that demonstrates that the
formula supports healthy growth when
fed as a sole source of nutrition. The
agency requests comments on the
appropriateness of these quality factors
and any information on other quality
factors that could be implemented to be
consistent with current scientific
knowledge as required under section
412(b)(1) of the act. FDA specifically
requests comments on issues relevant to
this rulemaking that were discussed at
the two FAC meetings and on the
following quality factor issues:

(Issue 6a) What requirements should
the agency establish to determine when
manufacturers must conduct clinical
growth studies for a new or
reformulated infant formula?

(Issue 6b) In proposed § 106.97, FDA
would require that manufacturers
compare their clinical study growth data
with the National Center for Health
Statistics (NCHS) growth charts. The IFS
of the FAC considered other sources of
reference data in addition to the NCHS
and recommended the Iowa reference
data as the most appropriate reference
data for comparison because they are
longitudinal, collected over the time
period of interest for clinical studies of
infant growth, and collected in a
research setting. FDA requests
comments on whether the Iowa
reference data should be the standard
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for clinical study growth data rather
than the NCHS growth charts.

(Issue 6c) In proposed
§106.97(a)(1)(1)(A), the agency would
require that manufacturers conduct
clinical studies that are no less than 4
months in duration, enrolling infants no
more than 1 month old at time of entry
into the study. The IFS of the FAC
recommended that infants be enrolled
by 14 days of age. FDA requests
comments on the appropriate age for
infants enrollment into clinical studies
and on the duration of the studies.

(Issue 7) In proposed § 106.97(a)(1)(ii),
the agency states provisions that it
recommends manufacturers include in a
clinical study protocol. Proposed
§106.97(a)(1)(i1)(C) discusses review
and approval by an Institutional Review
Board (IRB) in accordance with part 56
(21 CFR part 56), and the need for
obtaining written informed consent
from parents or legal representatives of
the infants in accordance with part 50
(21 CFR part 50). Subsequent to the
publication of the 1996 proposal, the
agency issued an interim final rule
entitled “Additional Safeguards for
Children in Clinical Investigations of
FDA-Regulated Products” (66 FR 20589,
April 24, 2001), which amended parts
50 and 56 to include, within the scope
of that rule, data and information about
a clinical study of an infant formula
when submitted as part of an infant
formula notification under section
412(c) of the act. Thus, requirements
related to IRB review and informed
consent for such clinical studies are
dealt with in that interim final rule, and
therefore, reference to IRB review and
informed consent will be removed from
the 1996 proposal. With respect to the
other clinical study protocol provisions
in proposed § 106.97(a)(1)(ii), the
agency intends to remove them from the
proposed rule and develop a guidance
document on what it recommends be
included in a clinical study protocol for
infant formula that is submitted as part
of an infant formula notification under
section 412(c) of the act.

II1. How to Submit Comments

Interested persons may submit to the
Dockets Management Branch (see
ADDRESSES) written or electronic
comments regarding this document.
Submit a single copy of electronic
comments to http://www.fda.gov/
dockets/ecomments or two paper copies
of any mailed comments, except that
individuals may submit one paper copy.
Comments are to be identified with the
docket number found in brackets in the
heading of this document. Received
comments may be seen in the Docket

Management Branch between 9 a.m. and
4 p.m., Monday through Friday.

IV. References

FDA has placed the following
references on display in the Dockets
Management Branch (see ADDRESSES)
and may be seen by interested persons
between 9 a.m. and 4 p.m., Monday
through Friday.

1. Centers for Disease Control and
Prevention, ‘“‘Enterobacter sakazakii
Infections Associated With the Use of
Powdered Infant Formula—Tennessee, 2001,
51(14):297, Morbidity and Mortality Weekly
Report, April 12, 2002.

2. FDA, Agency response letter to GRAS
notice number GRN 00049, March 19, 2002.

Dated: April 15, 2003.
Jeffrey Shuren,
Assistant Commissioner for Policy.
[FR Doc. 03—-10301 Filed 4-25-03; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF COMMERCE

Patent and Trademark Office

37 CFR Part 1
[Docket No.: 2003—P-001]
RIN 0651-AB57

Changes To Implement the 2002 Inter
Partes Reexamination and Other
Technical Amendments to the Patent
Statute

AGENCY: Patent and Trademark Office,
Commerce.

ACTION: Notice of proposed rulemaking.

SUMMARY: The 21st Century Department
of Justice Appropriations Authorization
Act contains a title relating to
intellectual property. The patent-related
provisions in the intellectual property
title of the 21st Century Department of
Justice Appropriations Authorization
Act include provisions permitting a
third party requester in an inter partes
reexamination proceeding to appeal a
final decision by the Board of Patent
Appeals and Interferences (BPAI) to the
U.S. Court of Appeals for the Federal
Circuit (Federal Circuit), and to
participate in the patent owner’s appeal
of a final decision by the BPAI to the
Federal Circuit. Also included are
technical amendments to statutory
provisions directed to inter partes
reexamination, 18-month publication of
patent applications and provisional
rights, and issuance of patents. The
United States Patent and Trademark
Office (Office) is in this notice
proposing changes to the rules of
practice to implement the patent-related

provisions of the 21st Century
Department of Justice Appropriations
Authorization Act, and other
miscellaneous changes related to
appeals in reexamination proceedings.
DATES: To be ensured of consideration,
written comments must be received on
or before June 27, 2003. No public
hearing will be held.

ADDRESSES: Comments should be sent
by electronic mail message over the
Internet addressed to
AB57Comments@uspto.gov. Comments
may also be submitted by mail
addressed to: Box Comments—Patents,
Commissioner for Patents, Washington,
DC 20231, or by facsimile to (703) 872—
9408, marked to the attention of
Kenneth M. Schor, Senior Legal
Advisor. Although comments may be
submitted by mail or facsimile, the
Office prefers to receive comments via
the Internet. If comments are submitted
by mail, the Office prefers that the
comments be submitted on a DOS
formatted 372 inch disk accompanied by
a paper copy.

The comments will be available for
public inspection at the Office of the
Commissioner for Patents, located in
Crystal Park 2, Suite 910, 2121 Crystal
Drive, Arlington, Virginia, and will be
available through anonymous file
transfer protocol (ftp) via the Internet
(address: http://www.uspto.gov). Since
comments will be made available for
public inspection, information that is
not desired to be made public, such as
an address or phone number, should not
be included in the comments.

FOR FURTHER INFORMATION CONTACT:
Kenneth M. Schor or Gerald A. Dost,
Senior Legal Advisors. Kenneth M.
Schor may be contacted by telephone at
(703) 308-6710; by mail addressed to:
U.S. Patent and Trademark Office, Box
Comments—Patents, Commissioner for
Patents, Washington, DC 20231, marked
to the attention of Kenneth M. Schor; by
facsimile transmission to (703) 872—
9408, marked to the attention of
Kenneth M. Schor; or by electronic mail
message over the Internet addressed to
kenneth.schor@uspto.gov. Gerald A.
Dost may be contacted by telephone at
(703) 305—8610; by mail addressed to:
U.S. Patent and Trademark Office, Box
Comments—Patents, Commissioner for
Patents, Washington, DC 20231, marked
to the attention of Gerald A. Dost; by
facsimile transmission to (703) 308—
6916, marked to the attention of Gerald
A. Dost; or by electronic mail message
over the Internet addressed to
gerald.dost@uspto.gov.

SUPPLEMENTARY INFORMATION: The
American Inventors Protection Act of
1999 (AIPA), enacted on November 29,
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1999, contained a number of changes to
title 35, United States Code (U.S.C.). See
Pub. L. 106—-113, 113 Stat. 1501, 1501A—
552 through 1501A-591 (1999). The
21st Century Department of Justice
Appropriations Authorization Act,
enacted on November 2, 2002,
contained technical corrections to the
AIPA as well as other technical
amendments to title 35, U.S.C. See Pub.
L.107-273, 116 Stat. 1758, 1899-1906
(2002). This notice proposes changes to
the rules of practice in title 37 CFR to
implement the patent-related provisions
of the 21st Century Department of
Justice Appropriations Authorization
Act (and other related miscellaneous
changes).

L. Third Party Requester Appeal
Rights to United States Court of Appeals
for the Federal Circuit: Optional inter
partes reexamination was newly
enacted in the AIPA. The AIPA
provided that the patent owner in an
inter partes reexamination could appeal
a decision of the BPAI (adverse to patent
owner) to the Federal Circuit. The third
party requester of the inter partes
reexamination, however, was
specifically precluded from appealing a
decision of the BPAI to the Federal
Circuit. 35 U.S.C. 134(c). In addition, no
provision was made in the statute for
the third party requester to be a party to,
i.e., participate in, an appeal taken by
the patent owner to the Federal Circuit.

The Office published a final rule in
December of 2000 revising the rules of
practice in patent cases to implement
the optional inter partes reexamination
provisions of the AIPA. See Rules to
Implement Optional Inter Partes
Reexamination Proceedings, 65 FR
76755 (Dec. 7, 2000), 1242 Off. Gaz. Pat.
Office 12 (Jan. 2, 2001) (final rule). In
this final rule, § 1.983 was promulgated
to track the patent owner’s statutory
right, under 35 U.S.C. 141, to appeal to
the Federal Circuit in inter partes
reexamination proceedings. Because the
third-party requester of an inter partes
reexamination was explicitly precluded
under 35 U.S.C. 134(c) from appealing
the decision of the BPAI to the Federal
Circuit, no such provision of the rules
was provided. Likewise, because there
was no authority in the statute for the
third party requester to participate in an
appeal taken by the patent owner to the
Federal Circuit, no such provision of the
rules was provided. Finally, because the
third-party requester of an inter partes
reexamination was precluded under 35
U.S.C. 134(c) from appealing the
decision of the BPAI to the Federal
Circuit, no provision in the rules
concerning patent owner participation
in a third-party requester appeal was
provided.

Section 13106 of Public Law 107-273
grants the inter partes reexamination
third party requester the right to appeal
an adverse decision of the BPAI to the
Federal Circuit. 35 U.S.C. 315(b)(1). It
further authorizes the third party
requester to be a party to any appeal
taken by the patent owner to the Federal
Circuit. 35 U.S.C. 315(b)(1). Moreover,
section 13106 also permits the patent
owner to be a party to an appeal taken
by the third party requester to the
Federal Circuit. This is so because 35
U.S.C. 315(a)(2) as enacted by the AIPA
states that the patent owner involved in
an inter partes reexamination
proceeding “may be a party to any
appeal taken by a third-party requester
under subsection (b).”

It is being proposed that § 1.983 be
amended to implement this statutory
revision, and conforming/ancillary
amendments be made to §§1.301, 1.304,
and 1.979.

II. Technical amendments to the inter
partes reexamination provisions of the
American Inventors Protection Act of
1999: Section 13202 of Public Law 107-
273 made technical corrections to
statutory provisions directed to inter
partes and ex parte reexamination.
Amendments to §§1.191, 1.303, and
1.913 are being proposed to address the
inter partes and ex parte reexamination
technical corrections.

III. Other miscellaneous changes
made as to reexamination: Additionally,
revision of the inter partes
reexamination rules is being proposed
to avoid the loss of appeal rights during
appeals to the BPAI due to certain
inadvertent errors on the part of the
patent owner or third party requester.
Revision of the inter partes
reexamination rules is also being
proposed to expedite the prosecution
leading to the appeal stage. Finally,
revision is proposed for clarifying the
inter partes and ex parte reexamination
appeal rules. Amendments to these ends
are proposed below for §§ 1.302, 1.949,
1.953, 1.959, 1.965, 1.967, 1.971, and
1.977.

IV. Patent and Trademark Efficiency
Act Amendments: Section 13203 of
Public Law 107-273 is directed to
efficiency amendments to the statute. It
is proposed that § 1.13(b) be amended to
eliminate its requirement for an
attestation for certified copies of
documents, similar to the elimination of
the attestation requirement in 35 U.S.C.
153 as provided in section 13203(c) of
Public Law 107-273.

V. Technical amendment related to
eighteen-month publication of
applications and provisional rights:
Sections 13203(c), 13204 and 13205 of
Public Law 107-273 made technical

corrections to provisions directed to the
eighteen-month publication of patent
applications and provisional rights, and
the issuance of patents. The proposed
changes to §§1.14, 1.78, 1.417, and
1.495 are directed to implementation of
the statutory revisions made by these
sections of Public Law 107-273.

Section-by-Section Discussion

Section 1.1: It is proposed that § 1.1(c)
be amended to provide separate mail
stops for ex parte reexamination
proceedings and for inter partes
reexamination proceedings. It is also
proposed that § 1.1(c) be amended to
make it clear that the mail stop for ex
parte reexamination proceedings is only
for the original request papers for ex
parte reexamination. The new mail stop
for inter partes reexamination would be
for original request papers and all
subsequent correspondence filed in the
Office (other than correspondence to the
Office of the Solicitor pursuant to
§1.1(a)(3) and §1.302(c)), since the
nature of such proceedings is complex
and correspondence is best handled at
a central location, where the personnel
have specific expertise in inter partes
reexamination.

Section 1.13:1t is proposed that
§1.13(b) be amended to delete ‘“attested
by an officer of the United States Patent
and Trademark Office authorized by the
Director.” Section 13203(c) of Public
Law 107-273 eliminated the
requirement in 35 U.S.C. 153 that the
signature of the Director for issued
patents be attested to by an officer of the
Office. To achieve further efficiencies, it
is proposed that certified copies of
documents would no longer include an
attestation for the Director’s signature.
Accordingly, it is proposed that
§1.13(b) be amended to eliminate the
requirement for an attestation for
certified copies of documents.

Section 1.14:1t is proposed that
§ 1.14(i)(2) be amended by inserting ‘“‘of
the publication” after “English language
translation” in the sole sentence of the
paragraph. Section 13204 of Public Law
107—273 made a technical change to the
provisional rights provisions of the
patent statute as to international
applications to clarify that a translation
of the international publication, as
opposed to the international
application, is required to be filed in
order for a patent owner to obtain
provisional rights pursuant to 35 U.S.C.
154(d). In view of this change to the
statute, the corresponding reference to
the translation in § 1.14 is proposed to
be changed to add “the publication of
an international application” after
“English language translation of.” In
addition, it is proposed that the
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parenthetical phrase at the end of
paragraph (i)(2), referencing the fee for
a copy of a document in a file, be
corrected to refer to § 1.19(b)(4) rather
than § 1.19(b)(2) or (3).

Section 1.78: 1t is proposed that
§1.78, paragraph (a)(3), be amended by
deleting the phrase “in a nonprovisional
application” in the first sentence of the
paragraph.

Section 4508 of the AIPA as originally
enacted did not make the 18-month
publication amendments to 35 U.S.C.
119 and 120 applicable to an
international application unless and
until it enters the national stage under
35 U.S.C. 371. See Public Law 106-113,
113 Stat. at 1501A-566 through 1501A—
567. Section 13205 of Public Law 107-
273 amended section 4508 of the AIPA
to make the 18-month publication
amendments to 35 U.S.C. 119 and 120
also applicable during the international
stage of an international application.
With regard to international
applications, § 1.78(a)(2)(ii) requires that
the reference required by § 1.78(a)(2)(i)
be submitted: (1) During the pendency
of the later-filed application; and (2)
within the later of (A) four months from
the date on which the national stage
commenced under 35 U.S.C. 371(b) or
(f) in the later-filed international
application or (B) 16 months from the
filing date of the prior-filed application.
An abandoned international application
is not a nonprovisional application;
thus, as § 1.78(a)(3) currently reads, the
petition procedure set forth in
§1.78(a)(3) would not be applicable to
a delayed priority claim in an
abandoned international application. If
the presently proposed amendment to
§1.78(a)(3) is adopted, then the petition
procedure set forth in § 1.78(a)(3) would
be applicable to submitting a delayed
priority claim in an abandoned
international application including an
international application that has not
entered the national stage under 35
U.S.C. 371. In view of the statutory
change to the applicability of the 18-
month publication amendments to 35
U.S.C. 119 and 120 and the presently
proposed change to § 1.78(a)(3), when
filing a “bypass” continuation
application under 35 U.S.C. 111(a) that
claims the benefit of the international
application with a filing date on or after
November 29, 2000, that could have but
did not claim the benefit of an earlier
U.S. application and the benefit claim is
to be added, a petition under § 1.78(a)(3)
will be required in the international
application. A “bypass” continuation
application is an application for patent
filed under 35 U.S.C. 111(a) that claims
the benefit of the filing date of an earlier
international application that did not

enter the national stage under 35 U.S.C.
371. See H.R. Rep. No. 107685, at 222
(2002). Thus, applicants should no
longer rely upon the advice that to
amend a later-filed abandoned
international application to add a claim
to the benefit of a prior-filed
nonprovisional application, or a prior-
filed international application
designating the United States, an
applicant need only file a petition under
§1.182 to amend an abandoned
application (the later-filed international
application) with the claim to the
benefit of a prior-filed application. See
Requirements for Claiming the Benefit
of Prior-Filed Applications Under
Eighteen-Month Publication of Patent
Applications, 66 FR 67087, 67092 (Dec.
28, 2001), 1254 Off. Gaz. Pat. Office 121,
125 (Jan. 22, 2002) (final rule) (response
to comment 6).

Section 1.191: It is proposed that
§1.191 be amended by revising
paragraph (a) to delete each appearance
of “for a patent that issued from an
original application filed in the United
States.” Section 13202(d) of Public Law
107-273 provided a technical correction
for the effective date set forth in the
AIPA for appeals to the BPAI as follows:

Effective Date—The amendments made by
section 4605(b), (c), and (e) of the Intellectual
Property and Communications Omnibus
Reform Act, as enacted by section 1000(a)(9)
of Public Law 106-113, shall apply to any
reexamination filed in the United States
Patent and Trademark Office on or after the
date of enactment of Public Law 106-113.

The effective date language in section
4608 of the AIPA limited the
applicability of the conforming
amendments to 35 U.S.C. 134 to a
reexamination of a patent that issued
from an original application which was
filed on or after November 29, 1999.
Thus, the conforming amendments to 35
U.S.C. 134 applied only to those ex
parte reexamination proceedings filed
under § 1.510 for patents that issued
from an original application which was
filed on or after November 29, 1999.
Public Law 107-273 revised the
applicability of the conforming
amendments to 35 U.S.C. 134 such that
the conforming amendments are
applicable to a reexamination of a
patent where the request for ex parte
reexamination was filed on or after
November 29, 1999. Accordingly,
§1.191 is proposed to be amended to
track the statutory revision of effective
date.

Section 1.197: 1t is proposed that
§1.197(c) be amended to provide that an
appeal to the Federal Circuit is
terminated when the mandate is issued
by the Court, rather than when the
mandate is received by the Office. This

proposed change to § 1.197(c) is for
consistency with a 1998 amendment to
rule 41 of the Federal Rules of Appellate
Procedure. The commentary on the
addition of subdivision (c) to rule 41 of
the Federal Rules of Appellate
Procedure indicates that this provision
is intended to make clear that the
court’s mandate is effective upon
issuance, and that its effectiveness is not
delayed until receipt of the mandate by
the trial court or agency, or until the
trial court or agency acts upon the
mandate.

Section 1.301: It is proposed that the
last sentence of § 1.301 be amended by
inserting “‘appeals by patent owners and
third party requesters in” before ““inter
partes reexamination proceedings.” The
revision would make it clear that
appeals by third party requesters of inter
partes reexamination proceedings are
controlled by §1.983.

Section 1.302: 1t is proposed that
§1.302 be revised by adding new
paragraphs (c) and (d), and
redesignating existing paragraph (c) as
paragraph (e). New paragraph (c) would
point out that when an appeal is taken
to the Federal Circuit in an ex parte
reexamination proceeding, the appellant
must serve notice as provided in
§ 1.550(f). New paragraph (d) would
point out that when an appeal is taken
to the Federal Circuit in an inter partes
reexamination proceeding, the appellant
must serve notice as provided in
§1.903. The proposed revisions are
made to focus parties on the unique
service that must be made in ex parte
and inter partes reexamination
proceedings, when appealing to the
Federal Circuit.

Section 1.303: 1t is proposed that
§ 1.303 be amended by revising
paragraphs (a), (b) and (d) to delete the
appearance of “for a patent that issued
from an original application filed in the
United States” in each paragraph. This
proposed revision is made for the
reasons stated in the above discussion of
the proposed revision of § 1.191.

Section 1.304: 1t is proposed that
§1.304 be amended by revising
paragraph (a)(1) to add after the second
sentence, the following sentence: “If a
request for rehearing or reconsideration
of the decision is filed within the time
period provided under § 1.979(a), the
time for filing an appeal shall expire
two months after action on the last such
request made by the parties.” In
addition, reference to §1.979(a) in the
second sentence would be deleted.
Further, it is proposed that all of the
current provisions relating to
interferences be included in § 1.304(i),
and that § 1.304(ii) provide that in inter
partes reexaminations, the time for
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filing a cross-appeal expires: (1) 14 days
after service of the notice of appeal; or
(2) two months after the date of decision
of the BPAI, whichever is later.

The proposed revision to § 1.304(a)(1)
provides that an inter partes third party
requester can appeal to the Federal
Circuit and can participate in the patent
owner’s appeal to the Federal Circuit.
The time for filing an appeal to the
Federal Circuit will expire two months
after ““action on the last such request
made by the parties,” as opposed to the
sentence which precedes the added
sentence where time for filing an appeal
to the Federal Circuit is stated to expire
two months after ““action on the
request.” Thus, the potential for
rehearing or reconsideration by more
than one party is factored into the time
for appeal to the Federal Circuit. Since
a party may not challenge a BPAI
decision in an inter partes
reexamination in a civil action under 35
U.S.C. 145, § 1.304(a)(1) provides that
“the time for filing an appeal shall
expire * * *” and not “the time for
filing an appeal or commencing a civil
action * * *” (which appears in the
sentence which precedes the added
sentence).

The proposed revision to § 1.304(a)(1)
also conforms to the change proposed
for § 1.983, by addressing the potential
for cross appeal to the Federal Circuit in
an inter partes reexamination (in
addition to that in an interference).

Section 1.417: As pointed out in the
discussion above of the proposed
revision to § 1.14, the statute has been
revised to clarify that a translation of the
international publication, as opposed to
the international application, must be
filed in order for a patent owner to
obtain the provisional right of a
reasonable royalty under 35 U.S.C.
154(d). Accordingly, it is proposed that
§1.417 be amended: (1) To delete “the
international publication or”; (2) to add
“of the publication” after “English
language translation”; and (3) to delete
”’, unless it is being submitted pursuant
to §1.495,”.

Section 1.495: 1t is proposed that
§ 1.495(c) be amended to change “if it
was originally filed in another language
(35 U.S.C. 371(c)(2)” to “if the
international application was originally
filed in another language and if any
English language translation of the
publication of the international
application previously submitted under
35 U.S.C. 154(d) (§1.417) is not also a
translation of the international
application as filed (35 U.S.C.
371(c)(2)).” The purpose of this revision
is to clarify that if an English language
translation of the publication has
already been filed and the publication

was also a translation of the
international application, a second
translation is not required. Instead, the
translation required by 35 U.S.C. 154(d)
will satisfy the requirement for a
translation under 35 U.S.C. 371(c)(2). In
§1.495(g), it is proposed to delete “,
except for a copy of the international
publication or translation of the
international application that is
identified as provided in § 1.417,”
because the phrase is unnecessary, since
it merely repeats a provision of §1.417.

Section 1.913: 1t is proposed that
§1.913 be amended to add ‘““other than
the patent owner or its privies” after
“any person,” as section 13202 of Public
Law 107-273 now clarifies that there is
statutory basis only for the third party
requester to file a request for inter partes
reexamination, and there is no such
basis for a patent owner to do so. This
position is consistent with the initial
position taken by the Office during the
implementation of optional inter partes
reexamination. See Rules to Implement
Optional Inter Partes Reexamination
Proceedings, 65 FR 18153, 18178 (Apr.
6, 2000), 1234 Off. Gaz. Pat. Office 93,
116 (May 23, 2000) (proposed rule).

Sections 1.949 and 1.953: It is
proposed that the clause “or upon a
determination of patentability of all
claims” be deleted from the first
sentence of § 1.949, and the clause “or
upon a determination of patentability of
all claims in the proceeding” be added
to §1.953(a), so that § 1.953(a) would
read as follows: “Upon considering the
comments of the patent owner and the
third party requester subsequent to the
Office action closing prosecution in an
inter partes reexamination, or upon
expiration of the time for submitting
such comments, or upon a
determination of patentability of all
claims in the proceeding, the examiner
shall issue a Right of Appeal Notice
(RAN), unless the examiner reopens
prosecution and issues another Office
action on the merits” (emphasis added
in bold). This proposed change would
be directed to streamlining prosecution
in an inter partes reexamination by
issuing a RAN under § 1.953 as soon as
all claims in the proceeding are found
patentable. This would be in contrast to
the current procedure where an Action
Closing Prosecution (ACP) under § 1.949
is issued upon a determination of
patentability of all claims, and later a
RAN must be issued. Thus, an extra
Office action would be avoided by the
current proposal.

Currently, where the examiner finds
all claims to be patentable, an ACP
would be issued even though the Office
action being issued is the first action on
the merits. The purpose in going

directly to an ACP even in a first Office
action is that the patent owner has
nothing to respond to, upon learning
that the claims are all patentable.
Further, since the patent owner will not
respond, the third party requester has
nothing to comment upon, and is barred
from filing a paper as to the merits.
Statutory provision for requester’s
participation in the proceeding (prior to
appeal) is only made for requester
comments on a patent owner response.
35 U.S.C. 314(b)(3). Therefore, no reason
exists to delay the closing of
prosecution where all claims are found
patentable, and the examiner thus issues
an ACP directly. In implementing the
optional inter partes reexamination
proceedings provisions of the AIPA, the
Office proposed that the examiner
should not go directly to the RAN where
all claims are found patentable, because
that would deprive the third party
requester of the right of filing comments
on the examiner’s Office actions prior to
appeal (§1.951(a) as proposed provided
that “(a) After an action closing
prosecution in an inter partes
reexamination, a third-party requester
may once file comments limited to the
issues raised in the Office action closing
prosecution”). See Rules to Implement
Optional Inter Partes Reexamination
Proceedings, 65 FR at 18180, 1234 Off.
Gaz. Pat. Office at 117.

This third party requester’s right to
file original comments on the
examiner’s ACP pursuant to § 1.951(a),
however, was not adopted in the final
rule to implement optional inter partes
reexamination proceedings. The
requester’s right to file original
comments on the examiner’s ACP was
deleted in response to a comment on
§ 1.951(a) which pointed out that “such
‘direct’ requester comments are not
consistent with the statute as the statute
makes it clear that the third party
requester’s right to comment only
matures with the filing of a patent
owner response to an Office action on
the merits, and nowhere in the statute
does it permit third party requester
comments without there first being a
patent owner response.” See Rules to
Implement Optional Inter Partes
Reexamination Proceedings, 65 FR at
76768, 1242 Off. Gaz. Pat. Office at 22—
23

Given that the third party requester
does not have a right to file original
comments on the examiner’s ACP, the
above-discussed reason for issuing an
ACP prior to a RAN where all claims are
found patentable (i.e., to give the
requester at least one chance for input
prior to appeal) no longer exists. There
is no reason to issue an unnecessary
ACP in this instance, since the patent
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owner has no incentive to reply to the
finding of all claims patentable, and
thus, presumably will not file a
response to the ACP. The patent owner
would not argue against the allowance
of all the claims, and the patent owner
would not be expected to comment on
any stated reasons for allowance at this
point, since he or she may do so after
a Notice of Intent to Issue a
Reexamination Certificate is issued,
while a comment at this stage would
give requester an extra opportunity to
participate in the proceeding.
Accordingly, the present proposal
would eliminate the need for an ACP
where all claims are found patentable by
going directly to the issuance of a RAN,
and thus streamline and expedite the
inter partes reexamination process.
Section 1.959: 1t is proposed that
§1.959 be revised by adding a new
paragraph (f). New paragraph (f) would
provide a non-extendable one-month
period for correcting an inadvertent
failure to comply with any requirement
of § 1.959, when a notice of appeal or
cross appeal is submitted. The proposed
revision of § 1.959 would permit a
remedy of inadvertent defects in a
notice of appeal or cross appeal.
Section 1.959 relates to appeals and
cross appeals to the BPAl in inter partes
reexamination proceedings. The
requirements for acceptance by the
Office of a notice of appeal and cross
appeal to the BPAI are: (1) Payment of
the appeal fee set forth in § 1.17(b)
(§§1.959(a) and (b)); identification of
the appealed claim(s) (§ 1.959(c)); and
(3) signature by the patent owner, the
third party requester, or their duly
authorized attorney or agent (§ 1.959(c)).
It is proposed to revise § 1.959 by
providing the third party requester one
opportunity to supply, within one
month, the missing fee or missing
portion of the fee that was inadvertently
not supplied. Section 1.957(a) provides
that if ““the third party requester files an
untimely or inappropriate comment [or]
notice of appeal * * * in an inter partes
reexamination, the paper will be refused
consideration.” Thus, if the third party
requester inadvertently fails to pay the
appeal fee or makes a payment which is
deficient as to the amount specified in
§1.17(b), the requester’s notice of
appeal (or cross appeal) will not be
considered and requester’s appeal
would otherwise be barred. The failure
to submit the complete appeal fee
cannot be considered a “bona fide
attempt to respond and to advance the
prosecution” where “some requirement
has been inadvertently omitted” under
§1.957(d) (with requester then given a
chance to rectify the inadvertency),
since § 1.957(d) applies only to a patent

owner and not to a third party requester.
In addition, the third party requester
does not have the opportunity to
“revive” the appeal, as does the patent
owner under § 1.137 (further, an
extension of the time for filing the
notice of appeal (or cross appeal) is not
provided for by § 1.956, even if the
requester becomes aware of the
inadvertency on the last day to remedy
it). Thus, the third party requester
would be barred from appealing the case
when a sufficient payment of the fee is
inadvertently not made in the absence
of the proposed revision to § 1.959. Yet,
estoppel attaches to the third party
requester which precludes further
resolution of the issues that the
requester wishes to appeal. Under the
statute, requester is estopped from later
asserting in any civil action, or in a
subsequent inter partes reexamination,
the invalidity/unpatentability of any
claim finally determined to be valid and
patentable on any ground the third party
requester raised or could have raised in
the inter partes reexamination.
Requester is further estopped from later
challenging in a civil action any fact
determined in the inter partes
reexamination. Accordingly, requester’s
loss of appeal rights because of an
inadvertency is considered an unduly
harsh and extreme measure.
Accordingly, it is proposed to revise
§1.959 by providing the third party
requester one opportunity to supply,
within one month, the missing fee or
missing portion of the fee that was
inadvertently not supplied. As to the
requirements that the notice of appeal
(or cross appeal) identify the appealed
claim(s) and be signed by the appellant,
it may be that an opportunity to remedy
the inadvertent failure to comply with
same is not precluded by § 1.957(a). The
refusal of consideration mandated by
that section is directed only to
“untimely or inappropriate” notices of
appeal (and cross appeal). If so, the
failure to sign or identify as required
might not render the notice untimely,
and the paper might be an
‘“‘appropriate” paper, i.e., the type of
paper that is entitled to entry in an inter
partes reexamination, but is not a
complete paper. However, to cover the
possibility that failure to comply with
the signature or identification of claims
requirement of § 1.959(c) could
permanently bar the requester’s appeal,
the proposed new § 1.959(f) has been
made broad enough to explicitly
encompass these potential defects in a
notice of appeal (or cross appeal).
Further, the proposed new § 1.959(f) is
drafted to encompass patent owner

inadvertencies as well as those of the
third party requester.

Sections 1.965 and 1.967: It is
proposed that § 1.965, paragraph (d), be
revised to insert “‘paragraphs (a) and
(c)” in place of ““paragraph (c).” It is
proposed that § 1.967, paragraph (c), be
revised to insert “paragraphs (a) and
(b)” in place of “paragraph (b).”

As §1.965 currently reads, an
inadvertent failure to comply with a
§ 1.965(a) requirement would
permanently bar the requester’s appeal
from going forward. As § 1.967 currently
reads, an inadvertent failure to comply
with a § 1.967(a) requirement would bar
the requester’s participation via
respondent brief in the patent owner’s
appeal. It is proposed to revise §§1.965
and 1.967 to provide the appellant and
respondent, respectively, with a non-
extendable one-month period for
correcting an inadvertent failure to
comply with a requirement of
§§1.965(a) and 1.967(a), respectively.
This revision of §§1.965 and 1.967 is
proposed for reasons analogous to those
set forth above for the proposed revision
of § 1.959. Again, the loss of requester’s
appeal rights because of a § 1.965(a)
inadvertency, and the loss of requester’s
participation rights because of a
§ 1.967(a) inadvertency, are considered
to be unduly harsh and extreme
measures.

It is noted that § 1.965(b) states: “A
party’s appeal shall stand dismissed
upon failure of that party to file an
appellant’s brief, accompanied by the
requisite fee, within the time allowed.”
If the proposed revision to § 1.965(d) is
made, the phrase “within the time
allowed” in § 1.965(b) would be
interpreted to include the filing of an
“appellant’s brief, accompanied by the
requisite fee”” within the one-month
period for correcting an inadvertency (in
failure to comply with a requirement of
§1.965(a) and/or (c)) set forth in
§1.965(d).

Section 1.971: 1t is proposed that
§1.971 be amended by designating the
sole current paragraph of the section as
paragraph (a), and adding new
paragraph (b). New paragraph (b) would
provide a non-extendable one-month
period for correcting an inadvertent
failure to comply with any requirement
of paragraph (a) of § 1.971, when a
rebuttal brief is submitted. Sections
1.965(d) and 1.967(c) currently provide
relief for certain non-compliance
inadvertencies in appellant and
respondent briefs, respectively. There is
no such relief provided for rebuttal
briefs; yet, no reason exists as to why
the relief is provided for both appellant
and respondent briefs, but not for
rebuttal briefs. It is proposed to revise
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§1.971 to provide relief granted for
inadvertencies in the rebuttal brief that
would parallel the relief granted for
inadvertencies in appellant and
respondent briefs. This would be
effected by providing, in § 1.971, a new
paragraph (b), which is analogous to
§§1.965(d) and 1.967(c).

Section 1.977: 1t is proposed that
§1.977, paragraph (g), be amended by
inserting “, when the owner is
responding under paragraph (b)(1) of
this section” at the end of the first
sentence of the paragraph, and by
adding the following new sentence as
the second sentence: “The time period
set forth in paragraph (b) of this section
may not be extended when the owner is
responding under paragraph (b)(2) of
this section.”

Current § 1.977(g) provides that “[t]he
time period set forth in paragraph (b) of
this section is subject to the extension
of time provisions of § 1.956.” Thus, an
extension of time could be obtained for
the filing of a patent owner amendment
or showing of facts presented under
§1.977(b)(1), or the filing of a patent
owner request for rehearing of the
decision of the BPAI made under
§1.977(b)(2). However, § 1.979(g) states
that the times for requesting rehearing
under § 1.979(a) may not be extended,
and a patent owner request for rehearing
of the decision of the BPAI made under
§1.977(b)(2) is included as §1.979(a)(2).
Thus, the time for filing a patent owner
request for rehearing under § 1.977(b)(2)
cannot be extended. The proposed
revision would revise § 1.977(g) to make
it consistent with the language of
§1.979(g). Note further that this revision
is consistent with the policy for a
streamlined appeal procedure, which is
reflected, for example, in § 1.959 (no
extension of the time for filing the
notice of appeal or cross appeal), § 1.963
(no extension of the time for filing
appellant, respondent, and rebuttal
briefs), and § 1.979(g) (no extension of
the time for filing any rehearing
request). Thus, it is appropriate that an
extension of time cannot be obtained for
the filing of a patent owner request for
rehearing of the decision of the BPAI
made under § 1.977(b)(2), while an
extension can be obtained for the filing
of a patent owner amendment or
showing of facts presented under
§1.977(b)(1), which may be considered
a reopening of the examination process,
as opposed to the appeal process.

Section 1.979: 1t is first proposed that
§1.979 be amended by revising its
paragraphs (e) and (f) to replace “patent
owner” with “parties to an appeal to the
Board of Patent Appeals and
Interferences,” “‘party,” “any party,”
and “party’s,” where each replacement

is applicable, and to delete “patent
owner’s” where it appears. It is also
proposed that § 1.979 be amended by
deleting the first and second sentences
of paragraph (f). It is also proposed that
the third sentence of § 1.979(f) be
amended to add ““to the Board of Patent
Appeals and Interferences” after “An
appeal” to provide additional clarity.
Section 1.979 is currently drafted to
address the situation where appeal to
the Federal Circuit is possible only for
the patent owner. The first proposed
revision would modify the language of
§1.979 to make it applicable to all
parties to the inter partes reexamination
proceeding, i.e., the patent owner and
any inter partes reexamination third
party requester, who are the parties to
the appeal to the BPAIL The second
proposed revision would delete the
current provision for termination of the
third party requester’s appeal, which
was (before the enactment of Public Law
107—-273) under criteria different than
that of the patent owner (since a third
party requester could not appeal to the
courts under the statute prior to Public
Law 107-273). The first proposed
revision to the text of § 1.979(f) make
the criteria for termination the same for
all parties to the appeal. Finally, it is
proposed that § 1.979(f) be amended to
provide that an appeal to the Federal
Circuit is terminated when the mandate
is issued by the Court for consistency
with a 1998 amendment to rule 41 of the
Federal Rules of Appellate Procedure.
Undesignated center heading
immediately preceding § 1.983:1t is
proposed that the undesignated center
heading immediately preceding § 1.983
be revised to delete “PATENT OWNER”
before “APPEAL TO THE UNITED
STATES COURT OF APPEALS FOR
THE FEDERAL CIRCUIT.” The
undesignated center heading
immediately preceding § 1.983 is
currently drafted to address the
situation where appeal to the Federal
Circuit is possible only for the patent
owner. The proposed revision would
modify the language to make it
applicable to all parties to the inter
partes reexamination proceeding who
are the parties to the appeal to the BPAL
Section 1.983: Section 13106 of Public
Law 107-273 grants the inter partes
reexamination third party requester the
right to appeal an adverse decision of
the BPAI to the Federal Circuit. 35
U.S.C. 315(b)(1). It further authorizes
the third party requester to be a party to
any appeal taken by the patent owner to
the Federal Circuit. 35 U.S.C. 315(b)(1).
Also, as pointed out above, section
13106 of Public Law 107-273 implicitly
permits the patent owner to be a party
to the newly provided-for appeal taken

by the third party requester to the
Federal Circuit. It is proposed that
§1.983 be amended to track this newly
enacted legislation by revising its
heading, dividing the existing text into
paragraphs (a) and (b); revising the text
of newly designated paragraphs (a) and
(b), and adding new paragraphs (c)
through (f).

It is proposed that the title of § 1.983
be revised by changing ‘‘Patent owner
appeal” to “Appeal.”

It is proposed that § 1.983(a) be
revised to permit the patent owner and
any third party requester who is a party
to an appeal to the BPAI to (1) appeal
the BPAT’s decision to the Federal
Circuit, and (2) to be a party to any
appeal to the Federal Circuit taken from
the Board’s decision.

It is proposed that § 1.983(b) be
revised to clarify that service of the
notice of appeal or cross appeal must be
made on every other party in the
reexamination proceeding as required in
§1.903. The explicit statement of
requirement for service on other parties
also provides antecedent for the 14-day
period recited in paragraph (e) of § 1.983
that follows.

It is proposed that paragraphs (c) and
(d) be added to § 1.983 to provide for a
cross appeal within 14 days of service
of an opposing party’s notice of appeal.
This is analogous to the cross appeal
(within 14 days of service of the notice
of appeal) provided for in § 1.304(a)(1)
for interferences. The interferences
model is used, because an interference
is the only other inter partes proceeding
appealed to the court from the decision
of the BPAL It is to be noted that if the
two-month time period from the BPAI's
decision will expire after the 14-day
period set for a cross appeal, then the
later-expiring two-month period will
control. Thus, where a first party files
an appeal to the court (the Federal
Circuit) 14 days after the BPAI's
decision, an opposing party need not
file a cross appeal 15 days later (29 days
after the BPAI’s decision), but rather has
the remainder of the two-month period
to do so.

A new paragraph (e) is proposed to be
added to § 1.983, to prescribe the action
a party must take in order to participate
in an appellant’s appeal (including cross
appeal). Participation in the appellant’s
appeal is directed to providing
argument supporting the decision of the
BPAI Such participation is in contrast
to the cross appeal which would be
provided for in paragraphs (c) and (d) of
§ 1.983, where a party challenges a
decision of the BPAI adverse to that
party.

New paragraph (f): Section 13106(d)
of Public Law 107-273 provides the
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effective date for the revision to the
statute made in section 13106 as
follows: “The amendments made by this
Section apply with respect to any
reexamination proceeding commenced
on or after the date of enactment of this
Act.”

Accordingly, it is proposed that
§1.983 be amended to add a new
paragraph (f) stating: ““(f)
Notwithstanding any provision of the
rules, in any reexamination proceeding
commenced prior to November 2, 2002,
the third party requester is precluded
from appealing and cross appealing any
decision of the BPAI to the Federal
Circuit, and the third party requester is
precluded from participating in any
appeal taken by the patent owner to the
Court.”

Rulemaking Considerations

Administrative Procedure Act: The
changes proposed in this notice conform
the patent-related rules of practice in 37
CFR to the changes to title 35 U.S.C.
contained in Public Law 107-273.
Therefore, these changes involve
interpretive rules or rules of agency
practice and procedure under 5 U.S.C.
553(b)(A). See Bachow Communications
Inc. v. FCC, 237 F.3d 683, 690 (D.C. Cir.
2001); Paralyzed Veterans of America v.
West 138 F.3d 1434, 1436 (Fed. Cir.
1998); and Komjathy v. National
Transportation Safety Board, 832 F.2d
1294, 129697 (D.C. Cir. 1987).
Therefore, prior notice and opportunity
for public comment are not required
pursuant to 5 U.S.C. 553(b) or (c) (or any
other law). Nevertheless, the Office is
providing this opportunity for public
comment on the changes proposed in
this notice because the Office desires
the benefit of public comment on these
proposed changes.

Regulatory Flexibility Act: As prior
notice and an opportunity for public
comment are not required pursuant to 5
U.S.C. 553 (or any other law), an initial
regulatory flexibility analysis under the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.) is not required. See 5 U.S.C. 603.

Executive Order 13132: This
rulemaking does not contain policies
with federalism implications sufficient
to warrant preparation of a Federalism
Assessment under Executive Order
13132 (Aug. 4, 1999).

Executive Order 12866: This
rulemaking has been determined to be
not significant for purposes of Executive
Order 12866 (Sept. 30, 1993).

Paperwork Reduction Act: This notice
involves information collection
requirements which are subject to
review by the Office of Management and
Budget (OMB) under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501

et seq.). The collections of information
involved in this notice have been
reviewed and previously approved by
OMB under OMB control numbers:
0651-0021, 0651-0031, 0651-0032, and
0651-0033. The United States Patent
and Trademark Office is not
resubmitting any information collection
package to OMB for its review and
approval because the changes in this
notice do not affect the information
collection requirements associated with
the information collection under these
OMB control numbers.

The title, description and respondent
description of each of the information
collections are shown below with an
estimate of each of the annual reporting
burdens. Included in each estimate is
the time for reviewing instructions,
gathering and maintaining the data
needed, and completing and reviewing
the collection of information. The
changes in this notice conform the
patent-related rules of practice in 37
CFR to the changes to title 35 U.S.C.
contained in Public Law 107-273.

OMB Number: 0651-0021.

Title: Patent Cooperation Treaty.

Form Numbers: PCT/R0O/101,
ANNEX/134/144, PTO-1382, PCT/
IPEA/401, PCT/IB/328, PTO/SB/61/
PCT, PTO/SB/64/PCT.

Type of Review: Approved through
December of 2003.

Affected Public: Individuals or
households, business or other for-profit,
Federal agencies or employees, not-for-
profit institutions, small businesses or
organizations, farms, and State, local or
tribal government.

Estimated Number of Respondents:
331,407.

Estimated Time Per Response: 15
minutes to 4 hours.

Estimated Total Annual Burden
Hours: 401,202 hours.

Needs and Uses: The information
collected is required by the Patent
Cooperation Treaty (PCT). The general
purpose of the PCT is to simplify the
filing of patent applications on the same
invention in different countries. It
provides for a centralized filing
procedure and a standardized
application format.

OMB Number: 0651-0031.

Title: Patent Processing (Updating).

Form Numbers: PTO/SB/08A/08B/21/
22/23/24/25/26/27/30/31/32/35/37/36/
42/43/61 61/PCT/62/63/64 64/PCT/67/
68/91/92/96/97, PTO-2053—-A/B, PTO-
2054—A/B, PTO-2055—-A/B.

Type of Review: Approved through
April of 2003.

Affected Public: Individuals or
households, State or local governments,
farms, business or other for-profit

institutions, not-for-profit institutions,
small businesses or organizations, and
Federal government.

Estimated Number of Respondents:
2,247,270.

Estimated Time Per Response: 1
minute 48 seconds to 4 hours.

Estimated Total Annual Burden
Hours: 1,021,822 hours.

Needs and Uses: During the
processing of an application for a
patent, the applicant/agent may be
required or desire to submit additional
information to the Office concerning the
examination of a specific application.
The specific information required or
which may be submitted includes:
Information Disclosure Statements;
Terminal Disclaimers; Petitions to
Revive; Express Abandonments; Appeal
Notices; Petitions for Access; Powers to
Inspect; Certificates of Mailing or
Transmission; Statements under
§3.73(b); Amendments, Petitions and
their Transmittal Letters; and Deposit
Account Order Forms.

OMB Number: 0651-0032.

Title: Initial Patent Application.

Form Number: PTO/SB/01-07/
13PCT/16-19/29/101-110.

Type of Review: Approved through
April of 2003.

Affected Public: Individuals or
households, business or other for-profit
institutions, not-for-profit institutions,
farms, Federal government, and State,
local, or tribal governments.

Estimated Number of Respondents:
319,350.

Estimated Time Per Response: 24
minutes to 11 hours and 18 minutes.

Estimated Total Annual Burden
Hours: 2,984,360 hours.

Needs and Uses: The purpose of this
information collection is to permit the
Office to determine whether an
application meets the criteria set forth
in the patent statute and regulations.
The standard Fee Transmittal form, New
Utility Patent Application Transmittal
form, New Design Patent Application
Transmittal form, New Plant Patent
Application Transmittal form,
Declaration, Provisional Application
Coversheet, and Plant Patent
Application Declaration will assist
applicants in complying with the
requirements of the patent statute and
regulations, and will further assist the
Office in processing and examination of
the application.

OMB Number: 0651-0033.

Title: Post Allowance and Refiling.

Form Numbers: PTO/SB/44/50/51,
51S/52/53/55/56/57/58, PTOL—85B.

Type of Review: Approved through
January of 2004.

Affected Public: Individuals or
households, business or other for-profit
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institutions, not-for-profit institutions,
farms, State, local and tribal
governments, and Federal government.

Estimated Number of Respondents:
205,480.

Estimated Time Per Response: 2
minutes to 2 hours.

Estimated Total Annual Burden
Hours: 63,640 hours.

Needs and Uses: This collection of
information is required to administer
the patent laws pursuant to title 35,
U.S.C., concerning the issuance of
patents and related actions including
correcting errors in printed patents,
refiling of patent applications,
requesting reexamination of a patent,
and requesting a reissue patent to
correct an error in a patent. The affected
public includes any individual or
institution whose application for a
patent has been allowed or who takes
action as covered by the applicable
rules.

Comments are invited on: (1) Whether
the collection of information is
necessary for proper performance of the
functions of the agency; (2) the accuracy
of the agency’s estimate of the burden;
(3) ways to enhance the quality, utility,
and clarity of the information to be
collected; and (4) ways to minimize the
burden of the collection of information
to respondents.

Interested persons are requested to
send comments regarding these
information collections, including
suggestions for reducing this burden, to
Robert J. Spar, Director, Office of Patent
Legal Administration, United States
Patent and Trademark Office,
Washington, DC 20231, or to the Office
of Information and Regulatory Affairs,
Office of Management and Budget, New
Executive Office Building, Room 10235,
725 17th Street, NW., Washington, DC
20503, Attention: Desk Officer for the
Patent and Trademark Office.

Notwithstanding any other provision
of law, no person is required to respond
to nor shall a person be subject to a
penalty for failure to comply with a
collection of information subject to the
requirements of the Paperwork
Reduction Act unless that collection of
information displays a currently valid
OMB control number.

List of Subjects in 37 CFR Part 1

Administrative practice and
procedure, Courts, Freedom of
information, Inventions and patents,
Reporting and recordkeeping
requirements, Small businesses.

For the reasons set forth in the
preamble, 37 CFR part 1 is proposed to
be amended as follows:

PART 1—RULES OF PRACTICE IN
PATENT CASES 1.

The authority citation for 37 CFR part
1 continues to read as follows:

Authority: 35 U.S.C. 2(b)(2).

2. Section 1.1 is amended by revising
paragraph (c) to read:

8§1.1 Addresses for correspondence with
the United States Patent and Trademark
Office.

* * * * *

(c) For reexamination proceedings. (1)
Requests for ex parte reexamination
(original request papers only) should be
additionally marked “Mail Stop Ex
Parte Reexam.”

(2) Requests for inter partes
reexamination for original request
papers and all subsequent
correspondence filed in the Office, other
than correspondence to the Office of the
Solicitor pursuant to § 1.1(a)(3) and
§1.302(c), should be additionally
marked ‘“Mail Stop Inter Partes

Reexam.”
* * * * *

3. Section 1.13 is amended by revising
paragraph (b) to read:

§1.13 Copies and certified copies.

* * * * *

(b) Certified copies of patents, patent
application publications, and trademark
registrations and of any records, books,
papers, or drawings within the
jurisdiction of the United States Patent
and Trademark Office and open to the
public or persons entitled thereto will
be authenticated by the seal of the
United States Patent and Trademark
Office and certified by the Director, or
in his or her name, upon payment of the
fee for the certified copy.

4. Section 1.14 is amended by revising
paragraph (i)(2) to read as follows:

§1.14 Patent applications preserved in
confidence.
* * * * *

(1) L

(2) A copy of an English language
translation of the publication of an
international application which has
been filed in the United States Patent
and Trademark Office pursuant to 35
U.S.C. 154(d)(4) will be furnished upon
written request including a showing that
the publication of the application in
accordance with PCT Article 21(2) has
occurred and that the U.S. was
designated, and upon payment of the
appropriate fee (§ 1.19(b)(4)).

* * * * *

5. Section 1.78 is amended by revising
paragraph (a)(3) to read as follows:

§1.78 Claiming benefit of earlier filing date
and cross-references to other applications.

(a) * % %

(3) If the reference required by 35
U.S.C. 120 and paragraph (a)(2) of this
section is presented after the time
period provided by paragraph (a)(2)(ii)
of this section, the claim under 35
U.S.C. 120, 121, or 365(c) for the benefit
of a prior-filed copending
nonprovisional application or
international application designating
the United States of America may be
accepted if the reference identifying the
prior-filed application by application
number or international application
number and international filing date
was unintentionally delayed. A petition
to accept an unintentionally delayed
claim under 35 U.S.C. 120, 121, or
365(c) for the benefit of a prior-filed
application must be accompanied by:

(i) The reference required by 35 U.S.C.
120 and paragraph (a)(2) of this section
to the prior-filed application, unless
previously submitted;

(ii) The surcharge set forth in § 1.17(t);
and

(iii) A statement that the entire delay
between the date the claim was due
under paragraph (a)(2)(ii) of this section
and the date the claim was filed was
unintentional. The Director may require
additional information where there is a
question whether the delay was

unintentional.
* * * * *

6. Section 1.191 is amended by
revising paragraph (a) to read as follows:

§1.191 Appeal to Board of Patent Appeals
and Interferences.

(a) Every applicant for a patent or for
reissue of a patent, and every owner of
a patent under ex parte reexamination
filed under § 1.510 before November 29,
1999, any of whose claims has been
twice or finally (§ 1.113) rejected, may
appeal from the decision of the
examiner to the Board of Patent Appeals
and Interferences by filing a notice of
appeal and the fee set forth in § 1.17(b)
within the time period provided under
§§1.134 and 1.136 for reply.
Notwithstanding the above, for an ex
parte reexamination proceeding filed
under §1.510 on or after November 29,
1999, no appeal may be filed until the
claims have been finally rejected
(§1.113). Appeals to the Board of Patent
Appeals and Interferences in inter
partes reexamination proceedings filed
under § 1.913 are controlled by §§ 1.959
through 1.981. Sections 1.191 through
1.198 are not applicable to appeals in
inter partes reexamination proceedings
filed under §1.913.

* * * * *
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7. Section 1.197 is amended by
revising paragraph (c) to read as follows:

§1.197 Action following decision.
* * * * *

(c) Termination of proceedings.—(1)
Proceedings are considered terminated
by the dismissal of an appeal or the
failure to timely file an appeal to the
court or a civil action (§ 1.304) except:

(i) Where claims stand allowed in an
application; or

(ii) Where the nature of the decision
requires further action by the examiner.

(2) The date of termination of
proceedings is the date on which the
appeal is dismissed or the date on
which the time for appeal to the court
or review by civil action (§ 1.304)
expires. If an appeal to the court or a
civil action has been filed, proceedings
are considered terminated when the
appeal or civil action is terminated. An
appeal to the U.S. Court of Appeals for
the Federal Circuit is terminated when
the mandate is issued by the Court. A
civil action is terminated when the time
to appeal the judgment expires.

8. Section 1.301 is revised to read as
follows:

§1.301 Appeal to U.S. Court of Appeals for
the Federal Circuit.

Any applicant or any owner of a
patent involved in any ex parte
reexamination proceeding filed under
§1.510, dissatisfied with the decision of
the Board of Patent Appeals and
Interferences, and any party to an
interference dissatisfied with the
decision of the Board of Patent Appeals
and Interferences, may appeal to the
U.S. Court of Appeals for the Federal
Circuit. The appellant must take the
following steps in such an appeal: In the
U.S. Patent and Trademark Office, file a
written notice of appeal directed to the
Director (see §§1.302 and 1.304); and in
the Court, file a copy of the notice of
appeal and pay the fee for appeal as
provided by the rules of the Court. For
appeals by patent owners and third
party requesters in inter partes
reexamination proceedings filed under
§1.913, §1.983 is controlling.

9. Section 1.302 is revised to read as
follows:

§1.302 Notice of appeal.

(a) When an appeal is taken to the
U.S. Court of Appeals for the Federal
Circuit, the appellant shall give notice
thereof to the Director within the time
specified in § 1.304.

(b) In interferences, the notice must be
served as provided in § 1.646.

(c) In ex parte reexamination
proceedings, the notice must be served
as provided in § 1.550(f).

(d) In inter partes reexamination
proceedings, the notice must be served
as provided in § 1.903.

(e) Notices of appeal directed to the
Director shall be mailed to or served by
hand on the General Counsel as
provided in § 104.2.

10. Section 1.303 is amended by
revising paragraphs (a), (b), and (d) to
read as follows:

§1.303 Civil action under 35 U.S.C. 145,
146, 306.

(a) Any applicant or any owner of a
patent involved in an ex parte
reexamination proceeding filed under
§1.510 before November 29, 1999,
dissatisfied with the decision of the
Board of Patent Appeals and
Interferences, and any party to an
interference dissatisfied with the
decision of the Board of Patent Appeals
and Interferences may, instead of
appealing to the U.S. Court of Appeals
for the Federal Circuit (§1.301), have
remedy by civil action under 35 U.S.C.
145 or 146, as appropriate. Such civil
action must be commenced within the
time specified in § 1.304.

(b) If an applicant in an ex parte case
or an owner of a patent involved in an
ex parte reexamination proceeding filed
under § 1.510 before November 29,
1999, has taken an appeal to the U.S.
Court of Appeals for the Federal Circuit,
he or she thereby waives his or her right
to proceed under 35 U.S.C. 145.

* * * * *

(d) For an ex parte reexamination
proceeding filed under § 1.510 on or
after November 29, 1999, and for an
inter partes reexamination proceeding
filed under § 1.913, no remedy by civil
action under 35 U.S.C. 145 is available.

11. Section 1.304 is amended by
revising paragraph (a)(1) to read as
follows:

§1.304 Time for appeal or civil action.

(a)(1) The time for filing the notice of
appeal to the U.S. Court of Appeals for
the Federal Circuit (§ 1.302) or for
commencing a civil action (§ 1.303) is 2
months from the date of the decision of
the Board of Patent Appeals and
Interferences. If a request for rehearing
or reconsideration of the decision is
filed within the time period provided
under §1.197(b), or § 1.658(b), the time
for filing an appeal or commencing a
civil action shall expire 2 months after
action on the request. If a request for
rehearing or reconsideration of the
decision is filed within the time period
provided under § 1.979(a), the time for
filing an appeal shall expire 2 months
after action on the last such request
made by the parties.

(i) In interferences, the time for filing
a cross-appeal or cross-action expires:

(A) Fourteen days after service of the
notice of appeal or the summons and
complaint; or

(B) Two months after the date of
decision of the Board of Patent Appeals
and Interferences, whichever is later.

(ii) In inter partes reexaminations, the
time for filing a cross-appeal expires:

(A) Fourteen days after service of the
notice of appeal; or

(B) Two months after the date of
decision of the Board of Patent Appeals
and Interferences, whichever is later.
* * * * *

12. Section 1.417 is revised to read as
follows:

§1.417 Submission of translation of
international publication.

The submission of an English
language translation of the publication
of an international application pursuant
to 35 U.S.C. 154(d)(4) must clearly
identify the international application to
which it pertains (§ 1.5(a)) and be
clearly identified as a submission
pursuant to 35 U.S.C. 154(d)(4).
Otherwise, the submission will be
treated as a filing under 35 U.S.C.
111(a). Such submissions should be
marked “Box PCT.”

13. Section 1.495 is amended by
revising paragraphs (c) and (g) to read as
follows:

§1.495 Entering the national stage in the
United States of America.
* * * * *

(c) If applicant complies with
paragraph (b) of this section before
expiration of thirty months from the
priority date but omits either a
translation of the international
application, as filed, into the English
language, if the international
application was originally filed in
another language and if any English
language translation of the publication
of the international application
previously submitted under 35 U.S.C.
154(d) (§1.417) is not also a translation
of the international application as filed
(35 U.S.C. 371(c)(2)), or the oath or
declaration of the inventor (35 U.S.C.
371(c)(4) and §1.497), if a declaration of
inventorship in compliance with § 1.497
has not been previously submitted in
the international application under PCT
Rule 4.17(iv) within the time limits
provided for in PCT Rule 26ter.1,
applicant will be so notified and given
a period of time within which to file the
translation and/or oath or declaration in
order to prevent abandonment of the
application. The payment of the
processing fee set forth in § 1.492(f) is
required for acceptance of an English
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translation later than the expiration of
thirty months after the priority date. The
payment of the surcharge set forth in

§ 1.492(e) is required for acceptance of
the oath or declaration of the inventor
later than the expiration of thirty
months after the priority date. A
“Sequence Listing” need not be
translated if the “Sequence Listing”
complies with PCT Rule 12.1(d) and the
description complies with PCT Rule
5.2(b).

(g) The documents and fees submitted
under paragraphs (b) and (c) of this
section must be clearly identified as a
submission to enter the national stage
under 35 U.S.C. 371. Otherwise, the
submission will be considered as being
made under 35 U.S.C. 111(a).

* * * * *

14. Section 1.913 is revised to read as

follows:

§1.913 Persons eligible to file request for
inter partes reexamination

Except as provided for in § 1.907, any
person other than the patent owner or
its privies may, at any time during the
period of enforceability of a patent
which issued from an original
application filed in the United States on
or after November 29, 1999, file a
request for inter partes reexamination
by the Office of any claim of the patent
on the basis of prior art patents or
printed publications cited under
§1.501.

15. Section 1.949 is revised to read as
follows:

§1.949 Examiner’s Office action closing
prosecution in inter partes reexamination.
Upon consideration of the issues a
second or subsequent time, the
examiner shall issue an Office action
treating all claims present in the inter
partes reexamination, which may be an
action closing prosecution. The Office
action shall set forth all rejections and
determinations not to make a proposed
rejection, and the grounds therefor. An
Office action will not usually close
prosecution if it includes a new ground
of rejection which was not previously
addressed by the patent owner, unless
the new ground was necessitated by an
amendment.

16. Section 1.953 is amended by
revising paragraph (a) to read as follows:

§1.953 Examiner’s Right of Appeal Notice
in inter partes reexamination.

(a) Upon considering the comments of
the patent owner and the third party
requester subsequent to the Office
action closing prosecution in an inter
partes reexamination, or upon
expiration of the time for submitting

such comments, or upon a
determination of patentability of all
claims in the proceeding, the examiner
shall issue a Right of Appeal Notice,
unless the examiner reopens
prosecution and issues another Office

action on the merits.
* * * * *

17. Section 1.959 is amended by
adding a new paragraph (f) to read as
follows:

§1.959 Notice of appeal and cross appeal
to Board of Patent Appeals and
Interferences in inter partes reexamination.
* * * * *

(f) If a notice of appeal or cross appeal
is timely filed but does not comply with
any requirement of this section,
appellant will be notified of the reasons
for non-compliance and provided with
a non-extendable period of one month
within which to file an amended notice
of appeal or cross appeal. If the
appellant does not then file an amended
notice of appeal or cross appeal within
the one-month period, or files a notice
which does not overcome all the reasons
for non-compliance stated in the
notification of the reasons for non-
compliance, that appellant’s appeal or
cross appeal will stand dismissed.

18. Section 1.965 is amended by
revising paragraph (d) to read as
follows:

§1.965 Appellant’s brief inter partes
reexamination.
* * * * *

(d) If a brief is filed which does not
comply with all the requirements of
paragraphs (a) and (c) of this section,
appellant will be notified of the reasons
for non-compliance and provided with
a non-extendable period of one month
within which to file an amended brief.
If the appellant does not file an
amended brief during the one-month
period, or files an amended brief which
does not overcome all the reasons for
non-compliance stated in the
notification, that appellant’s appeal will
stand dismissed.

19. Section 1.967 is amended by
revising paragraph (c) to read as follows:

§1.967 Respondent’s brief in inter partes
reexamination.
* * * * *

(c) If a respondent brief is filed which
does not comply with all the
requirements of paragraphs (a) and (b) of
this section, respondent will be notified
of the reasons for non-compliance and
provided with a non-extendable period
of one month within which to file an
amended brief. If the respondent does
not file an amended brief during the
one-month period, or files an amended

brief which does not overcome all the
reasons for non-compliance stated in the
notification, the respondent brief will
not be considered.

20. Section 1.971 is revised to read as
follows:

§1.971 Rebuttal brief in inter partes
reexamination.

(a) Within one month of the
examiner’s answer in an inter partes
reexamination appeal, any appellant
may once file a rebuttal brief in
triplicate. The rebuttal brief of the
patent owner may be directed to the
examiner’s answer and/or any
respondent brief. The rebuttal brief of
any third party requester may be
directed to the examiner’s answer and/
or the respondent brief of the patent
owner. The rebuttal brief of a third party
requester may not be directed to the
respondent brief of any other third party
requester. No new ground of rejection
can be proposed by a third party
requester. The time for filing a rebuttal
brief may not be extended. The rebuttal
brief must include a certification that a
copy of the rebuttal brief has been
served in its entirety on all other parties
to the reexamination proceeding. The
names and addresses of the parties
served must be indicated.

(b) If a rebuttal brief is filed which
does not comply with all the
requirements of paragraph (a) of this
section, appellant will be notified of the
reasons for non-compliance and
provided with a non-extendable period
of one month within which to file an
amended rebuttal brief. If the appellant
does not file an amended rebuttal brief
during the one-month period, or files an
amended rebuttal brief which does not
overcome all the reasons for non-
compliance stated in the notification,
that appellant’s rebuttal brief will not be
considered.

21. Section 1.977 is amended by
revising paragraph (g) to read as follows:

§1.977 Decision by the Board of Patent
Appeals and Interferences; remand to
examiner in inter partes reexamination.
* * * * *

(g) The time period set forth in
paragraph (b) of this section is subject
to the extension of time provisions of
§ 1.956, when the owner is responding
under paragraph (b)(1) of this section.
The time period set forth in paragraph
(b) of this section may not be extended
when the owner is responding under
paragraph (b)(2) of this section. The
time periods set forth in paragraphs (c)
and (e) of this section may not be
extended.

22. Section 1.979 is amended by
revising paragraphs (e) and (f) to read as
follows:
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§1.979 Action following decision by the
Board of Patent Appeals and Interferences
or dismissal of appeal in inter partes
reexamination.

* * * * *

(e) The parties to an appeal to the
Board of Patent Appeals and
Interferences may not appeal to the U.S.
Court of Appeals for the Federal Circuit
under § 1.983 until all parties’ rights to
request rehearing have been exhausted,
at which time the decision of the Board
of Patent Appeals and Interferences is
final and appealable by any party to an
appeal to the Board of Patent Appeals
and Interferences who is dissatisfied
with the final decision of the Board of
Patent Appeals and Interferences.

(f) An appeal to the Board of Patent
Appeals and Interferences by a party is
considered terminated by the dismissal
of that party’s appeal, the failure of the
party to timely request rehearing under
§1.979(a) or (c), or the failure of the
party to timely file an appeal to the U.S.
Court of Appeals for the Federal Circuit
under §1.983. The date of such
termination is the date on which the
appeal is dismissed, the date on which
the time for rehearing expires, or the
date on which the time for the appeal
to the U.S. Court of Appeals for the
Federal Circuit expires. If an appeal to
the U.S. Court of Appeals for the
Federal Gircuit has been filed, the
appeal is considered terminated when
the mandate is issued by the Court.
Upon termination of an appeal, if no
other appeal is present, the
reexamination proceeding will be
terminated and the Director will issue a
certificate under § 1.997.

* * * * *

23. The undesignated center heading
immediately preceding § 1.983 is
revised to read as follows:

Appeal to the United States Court of
Appeals for the Federal Circuit in Inter
Partes Reexamination

24. Section 1.983 is revised to read as
follows:

§1.983 Appeal to the United States Court
of Appeals for the Federal Circuit in inter
partes reexamination.

(a) The patent owner or third party
requester in an inter partes
reexamination proceeding who is a
party to an appeal to the Board of Patent
Appeals and Interferences and who is
dissatisfied with the decision of the
Board of Patent Appeals and
Interferences may, subject to § 1.979(e),
appeal to the U.S. Court of Appeals for
the Federal Circuit and may be a party
to any appeal thereto taken from a
reexamination decision of the Board of
Patent Appeals and Interferences.

(b) The appellant must take the
following steps in such an appeal:

(1) In the U. S. Patent and Trademark
Office, timely file a written notice of
appeal directed to the Director in
accordance with §§1.302 and 1.304;

(2) In the Court, file a copy of the
notice of appeal and pay the fee, as
provided for in the rules of the Court;
and

(3) Serve a copy of the notice of
appeal on every other party in the
reexamination proceeding in the
manner provided in § 1.248.

(c) If the patent owner has filed a
notice of appeal to the U.S. Court of
Appeals for the Federal Circuit, the
third party may cross appeal to the U.S.
Court of Appeals for the Federal Circuit
if also dissatisfied with the decision of
the Board of Patent Appeals and
Interferences.

(d) If the third party has filed a notice
of appeal to the U.S. Court of Appeals
for the Federal Circuit, the patent owner
may cross appeal to the U.S. Court of
Appeals for the Federal Circuit if also
dissatisfied with the decision of the
Board of Patent Appeals and
Interferences.

(e) A party electing to participate in
an appellant’s appeal must, within 14
days of service of the appellant’s notice
of appeal under paragraph (b) of this
section, or notice of cross appeal under
paragraphs (c) or (d) of this section, take
the following steps:

(1) In the U. S. Patent and Trademark
Office, timely file a written notice
directed to the Director electing to
participate in the appellant’s appeal to
the Court by mail to or hand service on
the General Counsel as provided in
§104.2;

(2) In the Court, file a copy of the
notice electing to participate in
accordance with the rules of the Court;
and

(3) Serve a copy of the notice electing
to participate on every other party in the
reexamination proceeding in the
manner provided in § 1.248.

(f) Notwithstanding any provision of
the rules, in any reexamination
proceeding commenced prior to
November 2, 2002, the third party
requester is precluded from appealing
and cross appealing any decision of the
Board of Patent Appeals and
Interferences to the U.S. Court of
Appeals for the Federal Circuit, and the
third party requester is precluded from
participating in any appeal taken by the
patent owner to the Court.

Dated: April 22, 2003.
James E. Rogan,

Under Secretary of Commerce for Intellectual
Property and Director of the United States
Patent and Trademark Office.

[FR Doc. 03—10412 Filed 4-25-03; 8:45 am)]
BILLING CODE 3510-16-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RIN 1018-Al48

Endangered and Threatened Wildlife
and Plants; Designation of Critical
Habitat for the Arizona Distinct
Population Segment of the Cactus
Ferruginous Pygmy-owl (Glaucidium
brasilianum cactorum)

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule; reopening of
public comment period.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), announce the
reopening of the public comment period
for the proposal to designate critical
habitat pursuant to the Endangered
Species Act of 1973, as amended (Act),
for the Arizona distinct population
segment of the cactus ferruginous
pygmy-owl (Glaucidium brasilianum
cactorum), and for the draft economic
analysis for the proposed designation.
Additional information from the
administrative record concerning the
locations of pygmy-owls recently has
become available to the public, and
therefore we are reopening the comment
period for the proposal and for the draft
economic analysis to allow all
interested parties additional time to
review the available information and
provide comments. Comments
previously submitted need not be
resubmitted, because they will be
incorporated into the public record as
part of this reopening of the comment
period, and will be fully considered in
the final rule.

DATES: We will accept comments on
both the proposed critical habitat
designation and the draft economic
analysis until June 27, 2003.
ADDRESSES: Send comments and
information concerning the proposed
critical habitat designation and draft
economic analysis to the Field
Supervisor, Arizona Ecological Services
Office, 2321 West Royal Palm Road,
Suite 103, Phoenix, AZ 85021. You also
may send written comments by
facsimile to 602/242-2513. For
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instructions on submitting comments by
electronic mail (e-mail), see Public
Comments Solicited in the
SUPPLEMENTARY INFORMATION section of
this notice.

Information from the administrative
record, including the information that
recently has become available to the
public concerning the location of
pygmy-owls, as well as comments and
materials received, are available for
public inspection, by appointment,
during normal business hours at the
above address. You may also write the
Field Supervisor at the address above,
or call 602/242-0210 to request that a
copy of material be mailed to you or
made available for you to pick up at the
address above. You may also obtain a
copy of the draft economic analysis on
the Internet at http://arizonaes.fws.gov/
cactus.htm.

FOR FURTHER INFORMATION CONTACT:
Steve Spangle, Field Supervisor (see
ADDRESSES), at telephone 602/242-0210;
or by facsimile at 602/242-2513.
SUPPLEMENTARY INFORMATION: Our
proposal to designate critical habitat for
the Arizona distinct population segment
of the cactus ferruginous pygmy-owl
(Glaucidium brasilianum cactorum)
(pygmy-owl) was published on
November 27, 2002 (67 FR 71032). In
the November proposal we also
announced the availability of the draft
economic analysis for the proposed
designation of critical habitat. The
public comment period on the proposal
and the draft economic analysis was
scheduled to close on February 25,
2003. On that date, we published a
notice in the Federal Register (68 FR

8730) extending the public comment
period until April 25, 2003. The
extension was based on a February 3,
2003, order from the United States
District Court for the District of Arizona
to allow the Plaintiffs and Intervenors in
National Home Builders Association v.
Norton, Civ. No. 000903—-PHX-SRB
(D.Az.), 60 additional days to review
and comment on materials used by us
to develop our critical habitat
determination for the pygmy-owl.
Recently, additional information from
the administrative record concerning
the locations of pygmy-owls has become
available to the public, in part as a
result of a court ruling in National
Association of Home Builders v. Norton,
309 F.3d 26 (D.C. Cir. 2002). In order to
provide all interested parties adequate
time to review and comment on the
recently available information and other
materials used by the Service to develop
the proposed rule to designate critical
habitat for the pygmy-owl, we are
reopening the comment period on the
proposal and the draft economic
analysis for an additional 60 days.

Public Comments Solicited

We are reopening the comment period
in order to accept the best and most
current scientific and commercial data
available regarding the proposed critical
habitat designation for the pygmy-owl
and the draft economic analysis of the
proposal. The Public Comments
Solicited section of the preamble to our
proposed rule (67 FR 71032) includes a
list of topics for which we are
particularly seeking comments.
Previously submitted comments need

not be resubmitted. You may submit
written comments by any of several
methods:

You may mail or hand-deliver written
comments to the Field Supervisor,
Arizona Ecological Services Office (see
ADDRESSES section). Hand deliveries
must be made during normal business
hours.

You may send comments by e-mail to
cfpo_habitat@fws.gov. If you submit
comments by e-mail, please submit
them as an ASCII file and avoid the use
of special characters and any form of
encryption. Please also include a return
address in your e-mail message.

You may send written comments by
facsimile to 602/242-2513.

Prior to making a final determination
on this proposed rule, we will take into
consideration all relevant comments
and additional information received
during the comment period. You may
inspect comments and materials
received, as well as supporting
documentation used by us in
preparation of the proposal to designate
critical habitat, by appointment during
normal business hours at our office
listed in the ADDRESSES section.

Authority

The authority for this action is the
Endangered Species Act of 1973 (16
U.S.C. 1531 et seq.).

Dated: April 21, 2003.

Paul Hoffman,

Acting Assistant Secretary for Fish and
Wildlife and Parks.

[FR Doc. 03-10531 Filed 4-24-03; 12:48 pm]
BILLING CODE 4310-55-P
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DEPARTMENT OF AGRICULTURE
Commodity Credit Corporation

Domestic Sugar Program—Revisions
of 2002-Crop Cane Sugar Marketing
Allotments and Allocations

AGENCY: Commodity Credit Corporation,
USDA.

ACTION: Notice.

SUMMARY: The Commodity Credit
Corporation (CCC) is issuing this notice
to advise the public that CCC has
reassigned the unused cane sugar
allocations from processors in Hawaii
and Puerto Rico to processors in
Florida, Louisiana and Texas. State cane
allotments were updated to be
consistent with revised 2002-crop cane
sugar production forecasts. Hurricanes
in Louisiana last October caused
distortions in mill production levels
relative to processor allocations and
unexpectedly prevented the marketing
of sugar. To correct these distortions
and resume marketing Louisiana cane
sugar, CCC realigned mill allocations
earlier than the May 1 regulatory
deadline. CCC also distributed the
Talisman allocation among the Florida
processors according to the statutory
requirement.

The Hawaiian cane allotment was
reduced 22,951 short tons, raw value
(STRV); Puerto Rico’s allotment was
reduced 5,946 STRV. Florida gained
15,864 STRV, Louisiana gained 9,280

STRV and Texas gained 3,753 STRV. In
addition, the entire Talisman allocation
of 58,713 STRV was reassigned to three
Florida processors.

ADDRESSES: Barbara Fecso, Dairy and
Sweeteners Analysis Group, Economic
Policy and Analysis Staff, Farm Service
Agency, USDA, 1400 Independence
Avenue, SW., STOP 0516, Washington,
DC 20250-0516; telephone (202) 720—
4146; FAX (202) 690—1480; e-mail:
barbara.fecso@usda.gov.

FOR FURTHER INFORMATION CONTACT:
Barbara Fecso at (202) 720-4146.
SUPPLEMENTARY INFORMATION: Section
359¢(a) of the Farm Security and Rural
Investment Act of 2002 requires the
Secretary to periodically determine
whether (in view of current sugar
inventories, estimated sugar production,
expected marketings and other pertinent
factors) any processor will be unable to
market the sugar covered by the portion
of the State cane sugar allotment
allocated to the processor. Section
359¢e(b)(1)(B) further directs the
Secretary to reassign the estimated
quantity of a State deficit
proportionately to the allotments for
other cane sugar States (depending on
each State’s capacity to market) when a
State does not have the capacity to
absorb its allocation among its own
processors.

In February 2003, the Department of
Agriculture surveyed cane sugar
processors asking for revisions to 2002-
crop production and ending stock
estimates for the purpose of calculating
reassignments. The allotments/
allocations were calculated in two steps:

Step 1: Because 50 percent of cane
sugar State allotments and processor
allocations are based on the estimate of
current crop production, updated
production estimates from the February
survey yielded new allotments/
allocations (column C of the attached
table).

Step 2: Survey results revealed 28,897
STRYV in unused allocations to Hawaiian
and Puerto Rican processors. This
amount was proportionately
redistributed only to those cane
processors in the Mainland States, who
revealed in the same survey, a shortfall
in allocation for the current crop year
(column D of the attached table).

Section 359d(b)(C) requires CCC to
distribute the closed Talisman factory’s
allocation among Florida processors in
accordance with the agreements of
March 25 and 26, 1999, between the
affected processors and the Secretary of
the Interior. CCC distributed Talisman’s
allocation based on the distribution of
Talisman’s acreage between the affected
processors in the 1999 agreements. The
Talisman distribution was calculated
after the above reassignments (column E
of the attached table).

USDA will continue to closely
monitor market performance and critical
program variables throughout the year
to ensure meeting program objectives
and maintaining market balance. Cane
sugar allotment/allocation
reassignments will be reevaluated
periodically as production estimates
improve.

This notice is being issued in addition
to the USDA press release entitled
“USDA Announces Revisions to 2002-
Crop Cane Sugar Marketing Allotments
and Allocations,” which was issued on
March 13, 2003, and is only intended to
supplement and not supplant what was
announced in that release. These actions
apply to all domestic cane sugar
marketed for human consumption in the
United States from October 1, 2002,
through September 30, 2003. The
revised 2002-crop cane sugar marketing
allotments and allocations (in short
tons, raw value) are listed in the
following table:
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FISCAL YEAR 2003 SUGAR MARKETING ALLOTMENTS AND ALLOCATIONS
[Revised March, 2003]

C
Change in allot-

D
Change in allot-

B p
. ment/allocation E F
A ‘]ag”%?n"]z\r/]'tsled due ONLY to ment/allocation Talisman New allotment/
allocation new processor due ONLY to distribution allocation
production reassignments
estimates
(short tons, raw value)
Overall Beet/Cane Allotments:
Beet Sugar .......cooeviiiieeeee e 4,456,700 0 0 0 4,456,700
Cane Sugar (Includes P. RicO) ........c.c...... 3,743,300 0 0 0 3,743,300
Total (Overall Allotment Quantity) ..... 8,200,000 0 0 0 8,200,000
State Cane Sugar Allotments:
FIOrda ..o 1,929,516 —6,424 22,288 0 1,945,380
Louisiana .... 1,330,912 4,673 4,607 0 1,340,192
Texas ...... 157,872 1,750 2,002 0 161,625
Hawaii ........ . 318,829 49 —23,000 0 295,878
Puerto RIiCO ......ccvviiiiiiiic e 6,171 —49 —5,897 0 225
Total Cane Sugar .......cccoccveevieeeeinnn. 3,743,300 0 0 0 3,743,300
Florida:
Atlantic Sugar ASSOC. .....ccccceeeveereiriiieninens 144,869 2,573 930 0 148,371
Growers Co-op. of FL .... 350,846 -7,135 701 3,664 347,976
Okeelanta Corp. .......... 389,302 -9,128 7,602 32,912 420,688
Osceola Farms Co. ..... 227,315 —-2,212 4,472 0 229,575
Talisman Sugar Corp. . . 59,660 —947 0 —58,713 0
U.S. Sugar COrp. ....cccoocereereieeneneenienieens 757,524 10,425 8,584 22,237 798,769
Florida Total ......cccooeveviriiieiiieeieen 1,929,516 —6,424 22,288 0 1,945,380
Louisiana:
Alma Plantation ...........cccccoveeeiiieeiniieens 77,818 —6,006 823 0 72,635
Caire & Graugnard . 5,597 495 0 0 6,091
Cajun Sugar Co-op. .... . 97,645 2,940 471 0 101,056
Cora-Texas Mfg. CO. ....cccecveviiiiieeiiiieeane 116,530 2,388 379 0 119,297
Evan Hall Factory .........ccccccovvieiiiiecnnnnen. 2,797 121 —2,918 0 0
Harry Laws & Co. ... 58,181 —4,054 921 0 55,048
Iberia Sugar Co-op. .... . 62,798 1,746 0 0 64,543
Jeanerette Sugar CO. .....cccccevvviiiiieeeeeennnns 63,305 —1,283 400 0 62,422
Lafourche Sugars Corp. .....cccccceevveeernnen. 72,494 —8,059 5 0 64,441
Louisiana Sugarcane Co-op. 82,781 —1,858 83 0 81,006
Lula Westfield, LLC ............. . 143,145 4,678 3 0 147,826
M.A. Patout & SONS ........cccecvvevviiiiieiien, 173,937 5,992 3,361 0 183,290
Raceland Sugars ........cccccceevivieiiieeeninen. 78,082 4,323 111 0 82,516
St. Mary Sugar Co-op. ......... 92,875 —4,531 325 0 88,669
So. Louisiana Sugars Co-op. . 115,098 3,268 0 0 118,366
Sterling SUQars .....cccoceeeeviiieeeiiee e 87,830 4,512 644 0 92,986
Louisiana Total ........cccocvevveniienncnnnn. 1,330,912 4,673 4,607 0 1,340,192
Texas: Rio Grande Valley ...........cccocveevveeennnen. 157,872 1,750 2,002 0 161,625
Hawaii:
Gay & Robinson, InC. ......ccocveviiiiiiiees 62,163 2,135 0 0 64,298
Hawaiian Commercial & Sugar Company 256,666 —2,086 —23,000 0 231,580
Hawaii Total ......ccooocveviniiiiiiecicen 318,829 49 —23,000 0 295,878
Puerto Rico:
AGIAS0 ..ot 3,984 -32 -3,727 0 225
ROIG et 2,187 -17 -2,170 0 0
Puerto Rico Total .......c.cccccverviennennn. 6,171 —49 —5,897 0 225
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Signed in Washington, DC on April 11,
2003.

James R. Little,

Executive Vice President, Commodity Credit
Corporation.

[FR Doc. 03—10391 Filed 4-25-03; 8:45 am)]
BILLING CODE 3410-05-P

DEPARTMENT OF AGRICULTURE

Food Safety and Inspection Service
[Docket No. 03—009N]

Using Applied Epidemiology and Other
Tools To Protect the Public Health

AGENCY: Food Safety and Inspection

Service, USDA.

ACTION: Notice of public meeting;
request for comments.

SUMMARY: The Food Safety and
Inspection Service (FSIS) is announcing
that it will hold a public meeting on the
use of epidemiological data, principles,
and techniques, and of other public
health tools, to help it achieve its public
health goals. The Agency will describe
how it responds to epidemiological
evidence developed by States or other
federal agencies; how it uses that
evidence; how it conducts food safety
investigations; and, in appropriate
circumstances, initiates regulatory
actions based on such evidence. This
meeting is the second in a series of
meetings that will aid FSIS in
developing a framework for Agency
public heatlh investigations and
integration of the scientific principles of
applied epidemiology into its food
safety activities. This meeting is also
one of a number of public meetings FSIS
is conducting at which new approaches
for increasing food safety are to be
discussed. This meeting is the second in
an on-going series of meetings that will
aid FSIS in developing a framework for
how the Agency will conduct public
health investigations and integrate the
scientific principles of applied
epidemiology into its food safety
activities. It is also one of a number of
public meetings FSIS has been holding
in which new approaches for increasing
food safety are discussed.

DATES: The public meeting is scheduled
for April 29, 2003, from 8:30 a.m. to 5
p.m.

ADDRESSES: The meeting will be held at
The Washington Plaza Hotel, 10 Thomas
Circle, NW., Washington, DC 20005. A
tentative agenda will be available in the
FSIS Docket Room and on the FSIS Web
site at http://www.fsis.usda.gov/. The
official transcript of the meeting, when
it becomes available, will be kept in the
FSIS Docket Room at room 102 Cotton

Annex, 300 12th Street, SW.,
Washington, DC 20250-3700, and will
represent public comments. FSIS
welcomes comments on the topics to be
discussed at the public meeting. Please
send an original and two copies of
comments to the FSIS Docket Clerk,
Docket #03—009N, Room 102, Cotton
Annex, Washington, DC 20250-3700.
All comments and the official transcript,
when it becomes available, will be kept
in the FSIS Docket Room at the above
address.

FOR FURTHER INFORMATION CONTACT: Mr.
Philip Derfler at (202) 720-2709. Pre-
registration for this meeting is suggested
but not required. To register for the
meeting, please contact Sheila Johnson
at (202) 690-6498, fax: (202) 690-6500,
or e-mail: Sheila.johnson@fsis.usda.gov.
You may also register on-site. Persons
requiring a sign language interpreter or
other special accommodations should
notify Ms. Johnson at the above
numbers or e-mail address as soon as
possible.

SUPPLEMENTARY INFORMATION:

Background

FSIS administers the Federal Meat
Inspection Act, the Poultry Products
Inspection Act, and the Egg Products
Inspection Act. The Agency’s activities
are intended to prevent the distribution
in domestic or foreign commerce, of
unwholesome, adulterated, or
misbranded meat, poultry, and egg
products, as human food, including
products that may transmit diseases or
that may be otherwise injurious to
health.

In recent years, the Agency has placed
increased emphasis on its public health
protection role. FSIS has consistently
sought to enhance the public health by
minimizing foodborne illness from
meat, poultry, and egg products. The
Agency has worked toward achieving
this goal by implementing measures
intended to reduce pathogens on raw
products, by strengthening relationships
with public health agencies at the
Federal and State levels; by making food
safety information and training available
to people at every point in the food
production and marketing chain; and by
promoting international cooperation in
food safety. FSIS also protects the
public health by investigating and
curtailing foodborne illness outbreaks
associated with meat, poultry, or egg
products.

For many years, FSIS has used
epidemiology and other methods as
tools in tracking the source of outbreaks
of foodborne illness. Recent
improvements in outbreak investigation
and genetic fingerprinting of pathogens

from persons and food products have
facilitated enhancements in how the
Agency uses epidemiology. It is now
possible to identify otherwise
unrecognized outbreaks and to develop
substantive evidence to link products to
illnesses. The Agency has begun using
the techniques of epidemiology during
in-plant assessments to help identify the
source of on-going plant contamination.
FSIS has also based recall requests on
epidemiological data that indicated that
product from a particular establishment
is adulterated, but without a positive
laboratory finding of product
adulteration.

Public Meeting

At the public meeting, FSIS officials
will discuss the Agency’s utilization of
investigations of foodborne illnesses
associated with meat, poultry, and egg
products. Epidemiological,
environmental, microbiological, and
other data gathered in the course of such
investigations, as well as other public
health tools, are used to determine what
actions, if any, the Agency should take,
including whether to request a recall of
FSIS regulated products. The meeting
will focus on: The progress the Agency
has made using epidemiology as a basis
of regulatory decisionmaking since the
first epidemiologic meeting, which was
held in January 2002; points to consider
in reviewing epidemiologic findings;
and FSIS’s thinking on food safety
investigations initiated in response to
epidemiological evidence. FSIS will
also present a hypothetical scenario
based on recent cases of foodborne
illnesses and in-plant contamination
and describe its response to the
scenario. A panel of food safety experts
will then discuss the Agency’s
approaches. Finally, the Agency will
open the discussion to include, and
solicit comment from, the attendees.
FSIS believes that this type of public
process will assist it in achieving its
goals and will enhance the
understanding of the public health
community.

Additional Public Information

Public awareness of all segments of
policy development is important.
Consequently, in an effort to better
ensure that minorities, women, and
persons with disabilities are aware of
this public meeting, FSIS will announce
it and provide copies of this Federal
Register publication in the FSIS
Constituent Update. FSIS provides a
weekly FSIS Constituent Update, which
is communicated via fax to over 300
organizations and individuals. In
addition, the update is available on-line
through the FSIS web page located at
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http://www.fsis.usda.gov/oa/update/
update.htm. The update is used to
provide information on FSIS policies,
procedures, regulations, Federal
Register notices, FSIS public meetings,
recalls, and any other types of
information that could affect or would
be of interest to our constituents/
stakeholders. The constituent fax list
consists of industry, trade, and farm
groups, consumer interest groups, allied
health professionals, scientific
professionals, and others that have
requested to be included. Through these
various channels, FSIS is able to
provide information to a much broader,
more diverse audience. For more
information and to be added to the
constituent fax list, fax your request to
the Congressional and Public Affairs
Office, at (202) 720-5704.

Done at Washington, DC, on April 21,
2003.
Garry L. McKee,
Administrator.
[FR Doc. 03-10393 Filed 4-25-03; 8:45 am)]
BILLING CODE 3410-DM-P

DEPARTMENT OF AGRICULTURE
Forest Service

Notice of Lincoln County Resource
Advisory Committee Meeting

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: Pursuant to the authorities in
the Federal Advisory Committee Act
(Pub. L. 92—463) and under the Secure
Rural Schools and Community Self-
Determination Act of 2000 (Pub. L. 106—
363) the Kootenai National Forests’
Lincoln County Resource Advisory
Committee will meet on May 5 in
Rexford Montana, June 2 and July 7,
2003 at 6:30 p.m. in Libby, Montana for
business meetings. The meetings are
open to the public.

DATES: May 3, June 2, and July 7, 2003.
ADDRESSES: The May meeting will be
held at the Old Rexford School, 122
Gateway Road, Rexford Montana and
the June and July Meetings will be held
at the Kootenai National Forest
Supervisor’s Office, located at 1101 U.S.
Highway 2 West, Libby, MT.

FOR FURTHER INFORMATION CONTACT.:
Barbara Edgmon, Committee
Coordinator, Kootenai National Forest at
(406) 293-6211, or email
bedgmon@fs.fed.us.

SUPPLEMENTARY INFORMATION: Agenda
topics include informational
presentations, status of approved
projects, accepting project proposals for

consideration and receiving public
comment. If the meeting date or location
is changed, notice will be posted in the
local newspapers, including the Daily
Interlake based in Kalispell, MT.

Dated: April 21, 2003.
Bob Castaneda,
Forest Supervisor.
[FR Doc. 03—10332 Filed 4—25-03; 8:45 am]
BILLING CODE 3410-11-M

ARCHITECTURAL AND
TRANSPORTATION BARRIERS
COMPLIANCE BOARD

Access Board Meeting

AGENCY: Architectural and
Transportation Barriers Compliance
Board.

ACTION: Notice of meeting.

SUMMARY: The Architectural and
Transportation Barriers Compliance
Board (Access Board) has scheduled its
regular business meetings to take place
in Bethesda, MD, on Tuesday and
Wednesday, May 13—14, 2003, at the
times and location noted below.

DATES: The schedule of events is as
follows:

Tuesday, May 13, 2003

9-Noon Passenger Vessels Ad Hoc
Committee (closed).

1:30-5 p.m. Public Rights-of-Way Ad
Hoc Committee (closed).

Wednesday, May 14, 2003

9-11 a.m. Planning and Budget
Committee.

11-11:45 a.m. Technical Programs
Committee.

11:45-12:30 p.m. Executive
Committee (closed).

2-3:30 p.m. Board Meeting.

ADDRESSES: The meetings will be held at
the Hyatt Regency Bethesda, One
Bethesda Metro Center, Bethesda, MD.
FOR FURTHER INFORMATION CONTACT: For
further information regarding the
meetings, please contact Lawrence W.
Roffee, Executive Director, (202) 272—
0001 (voice) and (202) 272—-0082 (TTY).
SUPPLEMENTARY INFORMATION: At the
Board meeting, the Access Board will
consider the following agenda items:

Open Meeting

+ Approval of the March 12, 2003,
Board Meeting Minutes.

 Planning and Budget Committee
Report.

+ Technical Programs Committee
Report.

Closed Meeting

» Passenger Vessels Accessibility
Guidelines.

* Public Rights-of-Way Accessibility
Guidelines.

* Executive Committee Report.

* Draft Regulatory Assessment of
Final Revised Guidelines for the
Americans with Disabilities Act and
Architectural Barriers Act (closed).

All meetings are accessible to persons
with disabilities. Sign language
interpreters and an assistive listening
system are available at all meetings.
Persons attending Board meetings are
requested to refrain from using perfume,
cologne, and other fragrances for the
comfort of other participants.

James J. Raggio,
General Counsel.

[FR Doc. 03-10398 Filed 4-25-03; 8:45 am)]
BILLING CODE 8150-01—P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-533-810]

Stainless Steel Bar from India: Notice
of Court Decision and Suspension of
Liquidation

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: On March 18, 2003, in
Carpenter Technology Corp. v. United
States, Consol. Court No. 00-09-00447,
Slip. Op. 03-28 (CIT 2003), a lawsuit
challenging the Department of
Commerce’s (“‘the Department”)
Stainless Steel Bar from India; Final
Results of Antidumping Duty
Administrative Review and New
Shipper Review and Partial Recession of
Administrative Review, 65 FR 48965
(August 10, 2000) and accompanying
Issues and Decision Memorandum
(August 4, 2000) (“Issues and Decision
Memorandum”) (collectively, “Final
Results”), the Court of International
Trade (“CIT”) affirmed the Department’s
remand determination and entered a
judgment order. In the remand
determination, the Department clarified
two aspects of the Final Results relating
to the banding of sales and the
dissimilar treatment of two respondents.
In addition, the Department recalculated
the antidumping duty rate for Viraj
Impoexpo Ltd. (Viraj”’) employing a
modified calculation of neutral facts
available. As a result of the remand
determination, the antidumping duty
rate for Viraj has decreased from 2.5
percent to the de minimis rate of 0.19
percent.
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Consistent with the decision of the
U.S. Court of Appeals for the Federal
Circuit in Timken Co. v. United States,
893 F.2d 337 (Fed. Cir. 1990)
(“Timken”), the Department will
continue to order the suspension of
liquidation of the subject merchandise
until there is a “conclusive” decision in
this case. If the case is not appealed, or
if it is affirmed on appeal, the
Department will instruct the U.S.
Customs Service to revise the cash
deposit rate and liquidate all relevant
entries covering the subject
merchandise for Viraj.

EFFECTIVE DATE: April 28, 2003.

FOR FURTHER INFORMATION CONTACT:
Ryan Langan or Cole Kyle, AD/CVD
Enforcement Group I, Office 1, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW, Washington, DC 20230;
telephone: (202) 482—2613 or (202) 482—
1503, respectively.

SUPPLEMENTARY INFORMATION:

Background

Following publication of the Final
Results, Carpenter Technology Corp.
(“Carpenter”), the petitioner in this
case, and Viraj, a respondent in this
case, filed lawsuits with the CIT
challenging the Department’s Final
Results.

In the Final Results, in accordance
with section 773(a)(1)(C) of the Tariff
Act of 1930, as amended effective
January 1, 1995 (“the Act”) by the
Uruguay Round Agreements Act
(“URAA”), the Department calculated
Viraj’s antidumping duty margin using
third country sales data for normal
value because Viraj’s home market sales
information was incomplete. In using
the third country database, the
Department was unable to make
adjustments for differences in
merchandise because, although Viraj
cooperated to the best of its ability, it
did not report variable cost of
manufacture (“VCOM”) data in its third
country and U.S. sales databases. See
section 773(a)(6)(C) of the Act.
Therefore, the Department relied on
facts otherwise available to account for
these differences. In doing so, the
Department matched U.S. sales to third
country sales according to size ranges
(“banding”) for price comparison
purposes. Where banding did not result
in an identical match, the Department
applied the “all others” rate of 12.45
percent calculated in Stainless Steel Bar
from India; Notice of Final
Determination of Sales at Less Than
Fair Value, 59 FR 66915 (December 28,
1994) (“LTFV investigation”). The “‘all

others” rate was calculated in
accordance with the Tariff Act of 1930,
as amended, pre-URAA.

The Court remanded the use of
banding to the Department for further
explanation. The Court did not find the
Department’s matching methodology
unreasonable or inconsistent with law
and recognized the Department’s broad
authority to determine and apply a
model-matching methodology to
determine a relevant “foreign like
product” under sections 773 and
771(16) of the Act. However, the Court
noted the apparent disparate treatment
between Viraj and another respondent,
Panchmahal Steel, Ltd. The Court found
that this “disparity’’ and the
Department’s language in its Issues and
Decision Memorandum necessitated a
further explanation from the
Department of its rationale for banding
Viraj’s sales.

Additionally, the Court questioned
the Department’s use of the “all others”
rate applied to Viraj’s unmatched U.S.
sales. The Court found that the
Department’s use of a pre-URAA
weighted-average “all others” rate that
contained one margin based entirely on
adverse facts available did not
constitute non-adverse facts available.
As such, the Court concluded that the
Department could not apply this “all
others” rate to Viraj, a cooperative
respondent. See section 776(b) of the
Act.

The Draft Redetermination Pursuant
to Court Remand (“Draft Results”) was
released to the parties on September 5,
2002. In its Draft Results, the
Department clarified to the court its use
of banding and the dissimilar treatment
of Viraj and Panchmahal Steel, Ltd. We
also reconsidered our use of the “all
others” rate from the LTFV investigation
as neutral facts otherwise available
where Viraj’s U.S. sales did not have an
identical match under the banding
methodology. We modified our
application of neutral facts otherwise
available in the margin calculations by
substituting for the “all others” rate the
weighted-average dumping margin from
Viraj’s matched banded sales in order to
conform with the Court’s conclusion
that the “all others” rate included
adverse inferences.

Comments on the Draft Results were
received from Carpenter on September
13, 2002, and Viraj submitted rebuttal
comments on September 18, 2002. On
September 30, 2002, the Department
responded to the Court’s Order of
Remand by filing its Final Results of
Redetermination pursuant to the Court
remand (““Final Results of
Redetermination”). The Department’s

Final Results of Redetermination was
identical to the Draft Results.

The CIT affirmed the Department’s
Final Results of Redetermination on
March 18, 2003. See Carpenter
Technology Corp. v. United States,
Consol. Court No. 00-09-00447, Slip.
Op. 03-28 (CIT 2003).

Suspension of Liquidation

The U.S. Court of Appeals for the
Federal Circuit (“Federal Circuit”), in
Timken, held that the Department must
publish notice of a decision of the CIT
or the Federal Circuit which is not “in
harmony”” with the Department’s Final
Results. Publication of this notice
fulfills that obligation. The Federal
Circuit also held that the Department
must suspend liquidation of the subject
merchandise until there is a
“conclusive” decision in the case.
Therefore, pursuant to Timken, the
Department must continue to suspend
liquidation pending the expiration of
the period to appeal the CIT’s May 17,
2003, decision or, if that decision is
appealed, pending a final decision by
the Federal Circuit. The Department
will instruct the Customs Service to
revise cash deposit rates and liquidate
relevant entries covering the subject
merchandise effective April 28, 2003, in
the event that the CIT’s ruling is not
appealed, or if appealed and upheld by
the Court of Appeals for the Federal
Circuit.

Dated: April 21, 2003.
Joesph A. Spetrini,

Acting Assistant Secretary for Import
Administration.

[FR Doc. 03—10368 Filed 4—25-03; 8:45 am]
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

International Trade Administration
[C-122-815]

Alloy Magnesium from Canada: Final
Results of Countervailing Duty New
Shipper Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of Final Results of
Countervailing Duty New Shipper
Review.

SUMMARY: On January 28, 2003, the
Department published the preliminary
results of this new shipper review of the
countervailing duty order on alloy
magnesium from Canada. This new
shipper review covers imports of subject
merchandise from Magnola Metallurgy,
Inc.
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The period for which we are
measuring subsidies, or the period of
review, is from January 1 through
December 21, 2001.

We invited interested parties to
comment on our preliminary results.
Based on our analysis of the comments
received, we have made no changes to
our calculations. Therefore, the final
results do not differ from the
preliminary results. The final net
subsidy rate for Magnola is listed in the
section entitled ‘Final Results of the
Review.”

EFFECTIVE DATE: April 28, 2003.

FOR FURTHER INFORMATION CONTACT:
Melanie Brown, Office 1, Group 1,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue, NW, Washington,
DC 20230, telephone (202) 482—-4987.

SUPPLEMENTARY INFORMATION:
Background

Since the publication of the
preliminary results of new shipper
review on January 28, 2003, (see Alloy
Magnesium from Canada: Preliminary
Results of Countervailing Duty New
Shipper Review, 68 FR 4175 (January 28,
2003) (“Preliminary Results”)), the
following events have occurred. On
February 27, 2003, we received case
briefs from the Government of Quebec
(“GOQ’’) and Magnola Metallurgy, Inc.
(“Magnola”), (collectively, “‘the
respondents”), and U.S. Magnesium,
LLC., the petitioner. The respondents
and the petitioner submitted rebuttal
briefs on March 4, 2003.

Scope of the Review

The products covered by this review
are shipments of alloy magnesium from
Canada. Magnesium alloys contain less
than 99.8 percent magnesium by weight
with magnesium being the largest
metallic element in the alloy by weight,
and are sold in various ingot and billet
forms and sizes. The alloy magnesium
subject to review is currently
classifiable under item 8104.19.0000 of
the Harmonized Tariff Schedule of the
United States (“HTSUS”). Although the
HTSUS subheading is provided for
convenience and customs purposes, the
written description of the merchandise
subject to the order is dispositive.

Secondary and granular magnesium
are not included in the scope of this
order. Our reasons for excluding
granular magnesium are summarized in
Preliminary Determination of Sales at
Less Than Fair Value: Pure and Alloy
Magnesium From Canada, 57 FR 6094
(February 20, 1992).

Analysis of Comments Received

All issues raised in the case and
rebuttal briefs by parties to this review
are addressed in the “Issues and
Decision Memorandum” from Susan H.
Kuhbach, Acting Deputy Assistant
Secretary, Import Administration to
Joseph A. Spetrini, Acting Assistant
Secretary for Import Administration,
dated April 21, 2003 (“Decision
Memorandum”), which is hereby
adopted by this notice. Attached to this
notice as Appendix I is a list of the
issues which parties have raised and to
which we have responded in the
Decision Memorandum. Parties can find
a complete discussion of all issues
raised in this review and the
corresponding recommendations in this
public memorandum which is on file in
the Central Records Unit (“CRU”) in
Room B-099 of the main Commerce
building. In addition, a complete
version of the Decision Memorandum
can be accessed directly on the Internet
at http://ia.ita.doc.gov/frn/ under the
heading “Canada.” The paper copy and
electronic version of the Decision
Memorandum are identical in content.

Changes Since the Preliminary Results

We have made no changes to our
preliminary findings as a result of either
our analysis of the comments received
or of any new information or evidence
of changed circumstances. Therefore,
the final results do not differ from the
preliminary results of this review.

Final Results of Review

In accordance with 19 CFR
351.221(b)(5)(i), we calculated a subsidy
rate for Magnola, the sole producer/
exporter subject to this new shipper
review. For the period January 1, 2001,
through December 31, 2001, we
determine the net subsidy rate for
Magnola as stated below.

NET SuBSIDY RATE

Manufacturer/Exporter Percent

Magnola Metallurgy, Inc. ...... 7.00 percent

We will disclose our calculations to
the interested parties in accordance
with section 351.224(b) of the
regulations.

Assessment Rates

The Department will issue
appropriate assessment instructions
directly to the Customs Service within
15 days of publication of these final
results. For the period January 1, 2001,
through December 31, 2001, the
assessment rates applicable to all non-
reviewed companies are the cash

deposit rates in effect at the time of
entry.

Cash Deposit Requirements

The Department also intends to
instruct Customs to collect cash
deposits of estimated countervailing
duties at the rate of 7.00 percent on the
f.o.b. value of all shipments of the
subject merchandise from Magnola
entered, or withdrawn from warehouse,
for consumption on or after the date of
publication of these final results.

The cash deposit rate that will be
applied to non-reviewed companies
covered by these orders is that
established in Pure and Alloy
Magnesium From Canada; Final Results
of the Second (1993) Countervailing
Duty Administrative Reviews, 62 FR
48607 (September 16, 1997) or the
company-specific rate published in the
most recent final results of an
administrative review in which a
company participated.

This notice serves as a reminder to
parties subject to administrative
protective order (“APQO”) of their
responsibility concerning the
disposition of proprietary information
disclosed under APO in accordance
with 19 CFR 351.305(a)(3). Timely
written notification of return/
destruction of APO materials or
conversion to judicial protective order is
hereby requested. Failure to comply
with the regulations and the terms of an
APO is a sanctionable violation.

We are issuing and publishing this
administrative review and notice in
accordance sections 751(a)(2)(B) and
777(i) of the Act.

Dated: April 21, 2003.

Joseph A. Spetrini,

Acting Assistant Secretary for Import
Administration.

APPENDIX I

List of Comments and Issues in the
Decision Memorandum

Comment 1: Emploi-Québec Manpower
Training Program is an export subsidy
Comment 2: The Manpower Training
Program is not countervailable
Comment 3: Magnola Metallurgy’s
company specific Average Useful Life
(é‘AUL’i)

Comment 4: Magnola Metallurgy’s
discount rate

[FR Doc. 03-10369 Filed 4-25-03; 8:45 am]
BILLING CODE 3510-DS-S
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COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Adjustment of an Import Limit and
Sublimit for Certain Cotton and Man-
Made Fiber Textile Products Produced
or Manufactured in Fiji

April 22, 2003.

AGENCY: Committee for the
Implementation of Textile Agreements
(CITA).

ACTION: Issuing a directive to the
Commissioner, Bureau of Customs and
Border Protection adjusting a limit and
sublimit.

Chairman, Committee for the Implementation
of Textile Agreements. That directive
concerns imports of certain cotton and man-
made fiber textile products, produced or
manufactured in Fiji and exported during the
twelve-month period beginning on January 1,
2003 and extending through December 31,
2003,

Effective on April 28, 2003, you are
directed to increase the current limit and
sublimit for the following categories, as
provided for under the Uruguay Round
Agreement on Textiles and Clothing:

Category Adjusted limit?1

EFFECTIVE DATE: April 28, 2003.

FOR FURTHER INFORMATION CONTACT: Ross
Arnold, International Trade Specialist,
Office of Textiles and Apparel, U.S.
Department of Commerce, (202) 482—
4212. For information on the quota
status of these limits, refer to the Quota
Status Reports posted on the bulletin
boards of each Customs port, call (202)
927-5850, or refer to the Bureau of
Customs and Border Protection website
at http://www.customs.gov. For
information on embargoes and quota re-
openings, refer to the Office of Textiles
and Apparel website at http://
otexa.ita.doc.gov.

SUPPLEMENTARY INFORMATION:

Authority: Section 204 of the Agricultural
Act of 1956, as amended (7 U.S.C. 1854);
Executive Order 11651 of March 3, 1972, as
amended.

The current limit and sublimit for
Categories 338/339/638/639 and 338-S/
339-S/638-S/639-S are being increased
for carryover.

A description of the textile and
apparel categories in terms of HTS
numbers is available in the
CORRELATION: Textile and Apparel
Categories with the Harmonized Tariff
Schedule of the United States (see
Federal Register notice 68 FR 1599,
published on January 13, 2003). Also
see 67 FR 63626, published on October
15, 2002.

D. Michael Hutchinson,

Acting Chairman, Committee for the
Implementation of Textile Agreements.

Committee for the Implementation of Textile
Agreements

April 22, 2003.

Comumissioner,
Bureau of Customs and Border Protection,
Washington, DC 20229.
Dear Commissioner: This directive
amends, but does not cancel, the directive
issued to you on October 8, 2002, by the

338/339/638/639 ...... 2,345,488 dozen, of
which not more than
1,954,577 dozen
shall be in Cat-
egories 338-S/339—

S/638-S/639-S2.

1The limits have not been adjusted to ac-
count for any imports exported after December
31, 2002.

2Category 338-S: only HTS numbers
6103.22.0050, 6105.10.0010, 6105.10.0030,
6105.90.8010, 6109.10.0027, 6110.20.1025,
6110.20.2040, 6110.20.2065, 6110.90.9068,
6112.11.0030 and 6114.20.0005; Category
339-S: only HTS numbers 6104.22.0060,
6104.29.2049, 6106.10.0010, 6106.10.0030,
6106.90.2510, 6106.90.3010, 6109.10.0070,
6110.20.1030, 6110.20.2045, 6110.20.2075,
6110.90.9070, 6112.11.0040, 6114.20.0010
and 6117.90.9020; Category 638-S: all HTS
numbers in Category 638 except
6109.90.1007, 6109.90.1009, 6109.90.1013
and 6109.90.1025; Category 639-S: all HTS
numbers in Category 639 except
6109.90.1050, 6109.90.1060, 6109.90.1065
and 6109.90.1070.

The Committee for the Implementation of
Textile Agreements has determined that
these actions fall within the foreign affairs
exception of the rulemaking provisions of 5
U.S.C. 553(a)(1).

Sincerely,

D. Michael Hutchinson,
Acting Chairman, Committee for the
Implementation of Textile Agreements.

[FR Doc. 03—-10362 Filed 4—-25—-03; 8:45 am]
BILLING CODE 3510-DR-S

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Adjustment of Import Limits for Certain
Cotton, Wool and Man-Made Fiber
Textiles and Textile Products
Produced or Manufactured in
Indonesia

April 22, 2003.

AGENCY: Committee for the
Implementation of Textile Agreements
(CITA).

ACTION: Issuing a directive to the
Commissioner, Bureau of Customs and
Border Protection.

EFFECTIVE DATE: April 28, 2003.

FOR FURTHER INFORMATION CONTACT: Ross
Arnold, International Trade Specialist,
Office of Textiles and Apparel, U.S.
Department of Commerce, (202) 482—
4212. For information on the quota
status of these limits, refer to the Quota
Status Reports posted on the bulletin
boards of each Customs port, call (202)
927-5850, or refer to the Bureau of
Customs and Border Protection website
at http://www.customs.gov. For
information on embargoes and quota re-
openings, refer to the Office of Textiles
and Apparel website at http://
otexa.ita.doc.gov.

SUPPLEMENTARY INFORMATION:

Authority: Section 204 of the Agricultural
Act of 1956, as amended (7 U.S.C. 1854);
Executive Order 11651 of March 3, 1972, as
amended.

The current limits for certain
categories are being adjusted for
carryforward used, swing, special shift
and the adjustment allowed to certain
apparel categories for traditional
folklore products made of hand-loomed
fabric.

A description of the textile and
apparel categories in terms of HTS
numbers is available in the
CORRELATION: Textile and Apparel
Categories with the Harmonized Tariff
Schedule of the United States (see
Federal Register notice 68 FR 1599,
published on January 13, 2003). Also
see 67 FR 63627, published on October
15, 2002.

D. Michael Hutchinson,

Acting Chairman, Committee for the
Implementation of Textile Agreements.

Committee for the Implementation of Textile
Agreements

April 22, 2003.

Comimissioner,
Bureau of Customs and Border Protection,
Washington, DC 20229.

Dear Commissioner: This directive
amends, but does not cancel, the directive
issued to you on October 8, 2002, by the
Chairman, Committee for the Implementation
of Textile Agreements. That directive
concerns imports of certain cotton, wool,
man-made fiber, silk blend and other
vegetable fiber textiles and textile products,
produced or manufactured in Indonesia and
exported during the twelve-month period
which began on January 1, 2003 and extends
through December 31, 2003.

Effective on April 28, 2003, you are
directed to adjust the limits for the categories
listed below, as provided for under the
Uruguay Round Agreement on Textiles and
Clothing:
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Category

Twelve-month restraint limit

Levels in Group |
219
313-02 ...
314-03 ..
315-04

347/348 ...
351/651 .............
433
443 ...
447 ...
448
611-0¢8
613/614/615 ...
618-0°

625/626/627/628/629-010 ..........cceiiiiiiin

634/635
638/639 ...
641
644
647/648

377,330 dozen.
1,081,993 dozen.
1,120,093 dozen.
2,443,874 dozen.
1,618,606 dozen.
612,970 dozen.
715,692 dozen.
2,950,087 dozen.
796,860 dozen.
2,461,151 kilograms.
12,338 dozen.
91,534 numbers.
19,397 dozen.
23,883 dozen.
4,886,642 square meters.

7,200,572 square meters.

490,376 dozen.

2,789,177 dozen.
3,858,707 dozen.
727,932 numbers.
5,092,740 dozen.

14,644,198 square meters.

28,310,118 square meters.

88,292,290 square meters.

35,870,611 square meters.

30,793,601 square meters of which not more than 6,072,930 square me-
ters shall be in Category 326-0.

33,987,416 square meters.

42,162,898 square meters.

1The limits have not been adjusted to account for any imports exported after December 31, 2002.

2 Category 313-0:
3 Category 314-0:
4 Category 315-0:
5 Category 317-0:
6 Category 326-0:
7 Category 359-S:
659-S: only HTS

all HTS numbers except 5208.52.3035, 5208.52.4035 and 5209.51.6032.
all HTS numbers except 5209.51.6015.

all HTS numbers except 5208.52.4055.

all HTS numbers except 5208.59.2085.

all HTS numbers except 5208.59.2015, 5209.59.0015 and 5211.59.0015.
only HTS numbers 6112.39.0010, 6112.49.0010, 6211.11.8010, 6211.11.8020, 6211.12.8010 and 6211.12.8020; Category
numbers 6112.31.0010, 6112.31.0020, 6112.41.0010, 6112.41.0020, 6112.41.0030, 6112.41.0040, 6211.11.1010,
6211.11.1020, 6211.12.1010 and 6211.12.1020.

8 Category 611-0O: all HTS numbers except 5516.14.0005, 5516.14.0025 and 5516.14.0085.
9 Category 618-0: all HTS numbers except 5408.24.9010 and 5408.24.9040.
10 Category 625/626/627/628; Category 629-0: all HTS numbers except 5408.34.9085 and 5516.24.0085.

The Committee for the Implementation of
Textile Agreements has determined that
these actions fall within the foreign affairs
exception to the rulemaking provisions of 5
U.S.C. 553(a)(1).

Sincerely,

D. Michael Hutchinson,
Acting Chairman, Committee for the
Implementation of Textile Agreements.

[FR Doc. 03-10361 Filed 4-25—-03; 8:45 am]|
BILLING CODE 3510-DR-S

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Adjustment of an Import Limit for
Certain Cotton Textile Products
Produced or Manufactured in Qatar

April 22, 2003.

AGENCY: Committee for the
Implementation of Textile Agreements
(CITA).

ACTION: Issuing a directive to the
Commissioner, Bureau of Customs and
Border Protection adjusting a limit.

EFFECTIVE DATE: April 29, 2003.

FOR FURTHER INFORMATION CONTACT: Ross
Arnold, International Trade Specialist,
Office of Textiles and Apparel, U.S.
Department of Commerce, (202) 482—
4212. For information on the quota
status of this limit, refer to the Quota
Status Reports posted on the bulletin
boards of each Customs port, call (202)
927-5850, or refer to the Bureau of
Customs and Border Protection website
at http://www.customs.gov. For
information on embargoes and quota re-
openings, refer to the Office of Textiles
and Apparel website at http://
otexa.ita.doc.gov.

SUPPLEMENTARY INFORMATION:

Authority: Section 204 of the Agricultural
Act of 1956, as amended (7 U.S.C. 1854);
Executive Order 11651 of March 3, 1972, as
amended.

The current limit for Categories 347/
348 is being reduced for carryforward
used.

A description of the textile and
apparel categories in terms of HTS
numbers is available in the

CORRELATION: Textile and Apparel
Categories with the Harmonized Tariff
Schedule of the United States (see
Federal Register notice 68 FR 1599,
published on January 13, 2003). Also
see 67 FR 68574, published on
November 12, 2002.

D. Michael Hutchinson,

Acting Chairman, Committee for the
Implementation of Textile Agreements.

Committee for the Implementation of Textile
Agreements

April 22, 2003.

Comumissioner,
Bureau of Customs and Border Protection,
Washington, DC 20229.

Dear Commissioner: This directive
amends, but does not cancel, the directive
issued to you on November 1, 2002, by the
Chairman, Committee for the Implementation
of Textile Agreements. That directive
concerns imports of certain cotton and man-
made fiber textile products, produced or
manufactured in Qatar and exported during
the twelve-month period beginning on
January 1, 2003 and extending through
December 31, 2003.
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Effective on April 29, 2003, you are
directed to reduce the current limit for
Categories 347/348 to 783,285 dozen 1, as
provided for under the Uruguay Round
Agreement on Textiles and Clothing.

The Committee for the Implementation of
Textile Agreements has determined that this
action falls within the foreign affairs
exception of the rulemaking provisions of 5
U.S.C. 553(a)(1).

Sincerely,

D. Michael Hutchinson,
Acting Chairman, Committee for the
Implementation of Textile Agreements.

[FR Doc. 03-10364 Filed 4-25-03; 8:45 am]
BILLING CODE 3510-DR-S

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Adjustment of Import Limits for Certain
Cotton and Man-Made Fiber Textile
Products Produced or Manufactured in
Singapore

April 22, 2003.

AGENCY: Committee for the
Implementation of Textile Agreements
(CITA).

ACTION: Issuing a directive to the
Commissioner, Bureau of Customs and
Border Protection.

EFFECTIVE DATE: April 29, 2003.

FOR FURTHER INFORMATION CONTACT:
Naomi Freeman, International Trade
Specialist, Office of Textiles and
Apparel, U.S. Department of Commerce,
(202) 482—4212. For information on the
quota status of these limits, refer to the
Quota Status Reports posted on the
bulletin boards of each Customs port,
call (202) 927-5850, or refer to the
Bureau of Customs and Border
Protection website at http://
www.customs.gov. For information on
embargoes and quota re-openings, refer
to the Office of Textiles and Apparel
website at http://otexa.ita.doc.gov.

SUPPLEMENTARY INFORMATION:

Authority: Section 204 of the Agricultural
Act of 1956, as amended (7 U.S.C. 1854);
Executive Order 11651 of March 3, 1972, as
amended.

The current limits for certain
categories are being adjusted for swing,
carryover, and carryforward.

A description of the textile and
apparel categories in terms of HTS
numbers is available in the
CORRELATION: Textile and Apparel
Categories with the Harmonized Tariff
Schedule of the United States (see
Federal Register notice 68 FR 1599,
published on January 13, 2003). Also

1The limit has not been adjusted to account for
any imports exported after December 31, 2002.

see 67 FR 57410, published on
September 10, 2002.

D. Michael Hutchinson,

Acting Chairman, Committee for the
Implementation of Textile Agreements.

Committee for the Implementation of Textile
Agreements

April 22, 2003.

Commissioner,
Bureau of Customs and Border Protection,
Washington, DC 20229.

Dear Commissioner: This directive
amends, but does not cancel, the directive
issued to you on September 3, 2002, by the
Chairman, Committee for the Implementation
of Textile Agreements. That directive
concerns imports of certain cotton, wool and
man-made fiber textile products, produced or
manufactured in Singapore and exported
during the twelve-month period which began
on January 1, 2003 and extends through
December 31, 2003.

Effective on April 29, 2003, you are
directed to adjust the limits for the following
categories, as provided for under the Uruguay
Round Agreement on Textiles and Clothing:

Adjusted twelve-month

Category limit 1

338/339 ..o, 2,304,779 dozen of
which not more than
1,346,934 dozen
shall be in Category
338 and not more
than 1,497,623
dozen shall be in
Category 339.

1,574,557 dozen of
which not more than
984,096 dozen shall
be in Category 347
and not more than
765,411 dozen shall
be in Category 348.

4,552,479 dozen.

488,991 dozen.

3471348 ......ccveue

1The limits have not been adjusted to ac-
count for any imports exported after December
31, 2002.

The Committee for the Implementation of
Textile Agreements has determined that
these actions fall within the foreign affairs
exception to the rulemaking provisions of 5
U.S.C. 553(a)(1).

Sincerely,

D. Michael Hutchinson,

Acting Chairman, Committee for the
Implementation of Textile Agreements.

[FR Doc. 03-10360 Filed 4-25-03; 8:45 am]

BILLING CODE 3510-DR-S

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Designations Under the Textile and
Apparel Commercial Availability
Provisions of the Caribbean Basin
Trade Partnership Act (CBTPA)

April 22, 2003.

AGENCY: The Committee for the
Implementation of Textile Agreements
(The Committee).

ACTION: Designation.

SUMMARY: The Committee has
determined that certain fabrics,
classified in subheadings 5210.21 and
5210.31 of the Harmonized Tariff
Schedule of the United States (HTSUS),
not of square construction, containing
more than 70 warp ends and filling
picks per square centimeter, of average
yarn number exceeding 70 metric, used
in the production of women’s and girls’
blouses, cannot be supplied by the
domestic industry in commercial
quantities in a timely manner under the
CBTPA. The Committee hereby
designates such apparel articles that are
both cut and sewn or otherwise
assembled in an eligible CBTPA
beneficiary country from these fabrics as
eligible for quota-free and duty-free
treatment under the commercial
availability provisions of the CBTPA,
and eligible under the HTSUS
subheading 9820.11.27 to enter free of
quotas and duties, provided all other
fabrics are U.S. formed from yarns
wholly formed in the U.S.

FOR FURTHER INFORMATION CONTACT:
Janet E. Heinzen, Office of Textiles and
Apparel, U.S. Department of Commerce,
(202) 482-3400.

SUPPLEMENTARY INFORMATION:

Authority: Section 211 of the CBTPA,
amending Section 213(b)(2)(A)(v)(II) of the
Caribbean Basin Economic Recovery Act
(CBERA); Presidential Proclamation 7351 of
October 2, 2000; Executive Order No. 13191
of January 17, 2001.

Background

The commercial availability provision
of the CBTPA provides for duty-free and
quota-free treatment for apparel articles
that are both cut (or knit-to-shape) and
sewn or otherwise assembled in one or
more beneficiary CBTPA countries from
fabric or yarn that is not formed in the
United States or a beneficiary CBTPA
country if it has been determined that
such yarns or fabrics cannot be supplied
by the domestic industry in commercial
quantities in a timely manner and
certain procedural requirements have
been met. In Presidential Proclamation
7351, the President proclaimed that this
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treatment would apply to such apparel
articles from fabrics or yarns designated
by the appropriate U.S. government
authority in the Federal Register. In
Executive Order 13191, the President
authorized the Committee to determine
whether particular yarns or fabrics
cannot be supplied by the domestic
industry in commercial quantities in a
timely manner under the CBTPA.

On December 18, 2002, the Committee
received a request alleging that certain
fabrics, classified in subheadings
5210.21 and 5210.31 of the Harmonized
Tariff Schedule of the United States
(HTSUS), not of square construction,
containing more than 70 warp ends and
filling picks per square centimeter, of
average yarn number exceeding 70
metric, used in the production of
women’s and girls’ blouses, cannot be
supplied by the domestic industry in
commercial quantities in a timely
manner under the CBTPA and
requesting that women’s and girls’
blouses from such fabrics be eligible for
preferential treatment under the CBTPA.
On December 24, 2002, the Committee
requested public comment on the
petition (67 FR 78424). On January 9,
2003, the Committee and the U.S. Trade
Representative (USTR) sought the
advice of the Industry Sector Advisory
Committee for Wholesaling and
Retailing and the Industry Sector
Advisory Committee for Textiles and
Apparel. On January 9, 2003, the
Committee and USTR offered to hold
consultations with the Committee on
Ways and Means of the House of
Representatives and the Committee on
Finance of the Senate (collectively, the
Congressional Committees). On January
29, 2003, the U.S. International Trade
Commission provided advice on the
request. Based on the information and
advice received and its understanding of
the industry, the Committee determined
that the fabrics set forth in the request
cannot be supplied by the domestic
industry in commercial quantities in a
timely manner. On February 14, 2003,
the Committee and USTR submitted a
report to the Congressional Committees
that set forth the action proposed, the
reasons for such action, and advice
obtained. A period of 60 calendar days
since this report was submitted has
expired, as required by the CBTPA.

The Committee hereby designates as
eligible for preferential treatment under
subheading 9820.11.27 of the HTSUS,
women’s and girls’ blouses, that are
both cut and sewn or otherwise
assembled in one or more eligible
beneficiary CBTPA countries, from
fabrics, classified in subheadings
5210.21 and 5210.31 of the HTSUS, not
of square construction, containing more

than 70 warp ends and filling picks per
square centimeter, of average yarn
number exceeding 70 metric, not formed
in the United States, provided that all
other fabrics are wholly formed in the
United States from yarns wholly formed
in the United States, that are imported
directly into the customs territory of the
United States from an eligible
beneficiary CBTPA country. An article
otherwise eligible for preferential
treatment under this designation shall
not be ineligible for such treatment
because the article contains findings,
trimmings, certain interlinings or de
minimis foreign yarn, as specified in
Section 213(b)(2)(A)(vii)(1), (II), and (III)
of the CBTPA.

An “eligible beneficiary CBTPA
country”” means a country which the
President has designated as a CBTPA
beneficiary country under section
213(b)(5)(B) of the CBERA (19 U.S.C.
2703(b)(5)(B)) and which has been the
subject of a finding, published in the
Federal Register, that the country has
satisfied the requirements of section
213(b)(4)(A)(ii) of the CBERA (19 U.S.C.
2703(b)(4)(A)(ii)) and resulting in the
enumeration of such country in U.S.
note 1 to subchapter XX of chapter 98
of the HTSUS.

D. Michael Hutchinson,

Acting Chairman, Committee for the
Implementation of Textile Agreements.

[FR Doc. 03—-10363 Filed 4—-25-03; 8:45 am)]
BILLING CODE 3510-DR-S

CORPORATION FOR NATIONAL AND
COMMUNITY SERVICE

Proposed Information Collection:
Comment Request

AGENCY: Corporation for National and
Community Service.
ACTION: Notice.

SUMMARY: The Corporation for National
and Community Service (hereinafter the
“Corporation”), as part of its continuing
effort to reduce paperwork and
respondent burden, conducts a
preclearance consultation program to
provide the general public and Federal
agencies with an opportunity to
comment on proposed and/or
continuing collections of information in
accordance with the Paperwork
Reduction Act of 1995 (PRA95) (44
U.S.C. 3508 (c)(2)(A)). This program
helps to ensure that requested data can
be provided in the desired format,
reporting burden (time and financial
resources) is minimized, collection
instruments are clearly understood, and
the impact of collection requirement on
respondents can be properly assessed.

Currently, the Corporation is
soliciting comments concerning its
proposed revision of its
AmeriCorps*NCCC Service Project
Application form. Copies of the
information collection requests can be
obtained by contacting the office below
in the ADDRESSES section of this notice.

DATES: Written comments must be
submitted to the office listed in the
ADDRESSES section on or before June 27,
2003.

ADDRESSES: Send comments to the
Corporation for National and
Community Service, Attn: Mr. William
M. Ward, AmeriCorps*NCCC, 1201 New
York Ave., NW., Washington, DC 20525.
FOR FURTHER INFORMATION CONTACT:
William M. Ward, e-mail
Wward@cns.gov, (202) 606—-5000, ext.
375, TDD (202) 565-2799.
SUPPLEMENTARY INFORMATION: The
Corporation for National and
Community Service is particularly
interested in comments which:

» Evaluate whether the proposed
collection of information is necessary
for the proper performance of the
functions of the Corporation, including
whether the information will have
practical utility;

 Evaluate the accuracy of the
agency’s estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions used;

* Enhance the quality, utility, and
clarity of the information to be
collected; and

* Minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology,
e.g., permitting electronic submissions
of responses.

Background

This form has been used by
community non-profit organizations,
small community and faith based
organizations, government agencies, and
other prospective service project
sponsors in the submission of proposed
service projects for consideration by the
AmeriCorps*National Civilian
Community Corps.

Current Action

The Corporation seeks renewal of the
current form. The revised form will
incorporate lessons learned since
program inception and will be used for
the same purpose as the existing form.
The current form is due to expire
December 31, 2003.
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Type of Review: Renewal.

Agency: Corporation for National and
Community Service.

Title: AmeriCorps*NCCC Service
Project Application.

OMB Number: 3045—0010.

Agency Number: N/A.

Affected Public: Various non-profit
organizations/project sponsors.

Total Respondents: 900.

Frequency: Annually.

Average Time Per Response: 4 hours.

Estimated Total Burden Hours: 3600
hours.

Total Burden Cost (capital/startup):
N/A.

Total Burden Cost (operating/
maintenance): N/A.

Comments submitted in response to
this notice will be summarized and/or
included in the request for Office of
Management and Budget approval of the
information collection request; they will
also become a matter of public record.

Dated: April 22, 2003.
Wendy Zenker,
Director, AmeriCorps*NCCC.
[FR Doc. 03—10303 Filed 4—25-03; 8:45 am]
BILLING CODE 6050-$$-P

DELAWARE RIVER BASIN
COMMISSION

Notice of Commission Meeting and
Public Hearing

Notice is hereby given that the
Delaware River Basin Commission will
hold an informal conference followed
by a public hearing on Thursday, May
8, 2003. The hearing will be part of the
Commission’s regular business meeting.
Both the conference session and
business meeting are open to the public
and will be held at the Commission’s
offices at 25 State Police Drive, West
Trenton, New Jersey.

The conference among the
commissioners and staff will begin at
9:30 a.m. Topics of discussion will
include: an update on development of
the Water Resources Plan for the
Delaware River Basin, including
feedback from the commissioners
regarding member ““sign-on;” a report by
a representative of The Nature
Conservancy concerning development
of an ecological flow strategy for the
Upper Delaware River Basin; a report on
Flow Management Technical Advisory
Committee activities; a report on the
PCB Expert Panel and Toxics Advisory
Committee meetings of March 20-21,
2003 and the TMDL stakeholder briefing
of April 29, 2003; a presentation on New
Jersey’s Blueprint for Intelligent Growth
(BIG) map and its relationship to water

resources management; and a proposal
for renewal of the Commission’s
contract with the Northeast-Midwest
Institute.

The dockets scheduled for the public
hearing to be held during the 1 p.m.
business meeting are as follows:

1. Baer Aggregates, Inc. D-90-18
RENEWAL. A renewal of a ground water
withdrawal project to supply up to 38
million gallons (mg)/30 days of water to
the applicant’s manufacturing plant
from existing Wells Nos. 1, 2, 3 and 4.
Well No. 1 is completed in glacial drift
sediments; Wells Nos. 2, 3 and 4 are
completed in the Kittatinny Limestone
Formation. No increase in allocation is
proposed. The project is located in
Pohatcong Township, Warren County,
New Jersey.

2. Grand View Hospital D-92-63 CP
RENEWAL. A renewal of a ground water
withdrawal project with an increase
from 3.6 mg/30 days to 4.32 mg/30 days
to supply the applicant’s health care
facility from existing Wells Nos. 1, 3, 4
and 5 in the Brunswick formation. The
project is located in the East Branch
Perkiomen Creek Watershed, in West
Rockhill Township, Bucks County, in
the Southeastern Pennsylvania Ground
Water Protected Area.

3. Westampton Property Associates
D-94-6 RENEWAL. A renewal of a
ground water and surface water
withdrawal project to continue
withdrawal of 6.7 mg/30 days to supply
the applicant’s Deerwood Country Club
golf course from existing Wells Nos. 1
and 2 and proposed Well No. 3 (all in
the Englishtown Formation) to be
conjunctively used with 3 existing
surface water intakes, all in the
Assiscunk Creek Watershed. The project
is located in Westampton Township,
Burlington County, New Jersey.

4. Township of West Deptford D-99-
56 CP. A project to withdraw up to 17
mg/30 days of surface water from an
intake on the tidal Delaware River in
Water Quality Zone 4 to provide water
for the development known as The
Riverwinds at West Deptford, located in
West Deptford Township, Gloucester
County, New Jersey. The applicant
proposes to withdraw this water for a
residential and commercial
development, including an 18-hole
public golf course.

5. Aventis Pasteur Inc. D-99-71. A
project to expand the capacity of the
applicant’s existing 0.2 million gallon
per day (mgd) industrial wastewater
treatment plant (IWTP) to 0.35 mgd
utilizing Best Available Technology
economically achievable. The original
application was for an expansion to 0.45
mgd, but a reduction of flow was
realized mainly due to conservation

measures. The IWTP will continue to
serve the applicant’s vaccine production
facility located off State Route 314 in
Pocono Township, Monroe County,
Pennsylvania. Treated effluent will
continue to be discharged to Swiftwater
Creek, a tributary of Paradise Creek in
the Brodhead Creek Watershed, and to

a proposed on-site seasonal spray
irrigation disposal area.

6. Consumers New Jersey Water
Company D-2000-37 CP. A ground
water withdrawal project to supply 30
mg/30 days on a permanent basis, with
an additional, temporary (approximately
five years) ground water supply
allocation of 61 mg/30 days to the
applicant’s Woolwich public water
distribution system. The temporary
allocation of 61 mg/30 days is valid
until December 31, 2007 or until an
alternate supply of surface water is
made available under a Consumers New
Jersey Water Company (NJWC)/New
Jersey American Water Company
(NJAWC) agreement. The ground water
will be provided through Wells Nos. 1
through 7 in the Upper Potomac-
Raritan-Magothy Aquifer in the Racoon
Creek and Oldman’s Creek Watersheds.
The project is located in Woolwich
Township, Gloucester County, New
Jersey.

7. Philadelphia Suburban Water
Company D-2002-1 (CP). A ground
water withdrawal project to supply up
to 17.4 mg/30 days of water to the
applicant’s public water supply system
from new Well No. EP-A in the Triassic
Limestone Fanglomerate Formation. The
project is located in the Schuylkill River
Watershed in Cumru Township, Berks
County, Pennsylvania.

8. Nature’s Way Purewater Systems,
Inc. D-2002-44. A ground water
withdrawal project to supply up to
4.189 mg/30 days of water for
exportation to the applicant’s bottling
facility from new Wells Nos. BH-1 and
BH-2 in the Mauch Chunk Formation.
The project is located in the Linesville
Creek Watershed in Foster Township,
Luzerne County, Pennsylvania.

9. Nestle Waters North America, Inc.
D-2002-45. A ground water withdrawal
project to supply up to 7.0 mg/30 days
of water to the applicant’s bottled water
facility from new Well No. PW-1 in the
Epler Formation. The project is located
in the Iron Run Watershed in Upper
Macungie Township, Lehigh County,
Pennsylvania.

10. Camp French Woods D-2003-1. A
project to expand a 33,750 gallon per
day (gpd) Sewage Treatment Plant (STP)
to process 48,000 gpd, while continuing
to provide tertiary level of treatment.
The project is necessary to serve the
increased number of seasonal residents
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at the applicant’s camp for children,
located about 2 miles northwest of the
intersection of Bouchoux Brook Road
and Gilleran Road, in the Town of
Hancock, Delaware County, New York.
STP effluent will continue to be
discharged to Sand Pond on an
intermittent tributary of Bouchoux
Brook, in the Special Protection Waters
drainage area.

In addition to the public hearing
items, the Commission will address the
following at its 1 p.m. business meeting:
Minutes of the March 19, 2003 business
meeting; announcements; a report on
Basin hydrologic conditions; a report by
the executive director; a report by the
Commission’s general counsel; and a
resolution authorizing the executive
director to renew the Delaware River
Basin Commission’s May 2002 contract
with the Northeast-Midwest Institute.

Draft dockets and other items
scheduled for public hearing on March
19, 2003 are posted on the
Commission’s Web site, http://
www.drbc.net, where they can be
accessed through the Notice of
Commission Meeting and Public
Hearing. Additional documents relating
to the dockets and other items may be
examined at the Commission’s offices.
Please contact Thomas L. Brand at 609—
883-9500 ext. 221 with any docket-
related questions.

Persons wishing to testify at this
hearing are requested to register in
advance with the Commission Secretary
at 609-883—9500 ext. 203. Individuals
in need of an accommodation as
provided for in the Americans With
Disabilities Act who wish to attend the
hearing should contact the Commission
Secretary directly at 609—883-9500 ext.
203 or through the Telecommunications
Relay Services (TRS) at 711, to discuss
how the Commission may accommodate
your needs.

Dated: April 22, 2003.
Pamela M. Bush,
Commission Secretary.
[FR Doc. 03—10323 Filed 4-25-03; 8:45 am)]
BILLING CODE 6360-01—P

DEPARTMENT OF EDUCATION

Submission for OMB Review;
Comment Request

AGENCY: Department of Education.
SUMMARY: The Leader, Regulatory
Management Group, Office of the Chief
Information Officer, invites comments
on the submission for OMB review as
required by the Paperwork Reduction
Act of 1995.

DATES: Interested persons are invited to
submit comments on or before May 28,
2003.

ADDRESSES: Written comments should
be addressed to the Office of
Information and Regulatory Affairs,
Attention: Lauren Wittenberg, Desk
Officer, Department of Education, Office
of Management and Budget, 725 17th
Street, NW., Room 10235, New
Executive Office Building, Washington,
DC 20503 or should be electronically
mailed to the internet address
Lauren.Wittenberg@omb.eop.gov.

SUPPLEMENTARY INFORMATION: Section
3506 of the Paperwork Reduction Act of
1995 (44 U.S.C. chapter 35) requires that
the Office of Management and Budget
(OMB) provide interested Federal
agencies and the public an early
opportunity to comment on information
collection requests. OMB may amend or
waive the requirement for public
consultation to the extent that public
participation in the approval process
would defeat the purpose of the
information collection, violate State or
Federal law, or substantially interfere
with any agency’s ability to perform its
statutory obligations. The Leader,
Regulatory Management Group, Office
of the Chief Information Officer,
publishes that notice containing
proposed information collection
requests prior to submission of these
requests to OMB. Each proposed
information collection, grouped by
office, contains the following: (1) Type
of review requested, e.g. new, revision,
extension, existing or reinstatement; (2)
Title; (3) Summary of the collection; (4)
Description of the need for, and
proposed use of, the information; (5)
Respondents and frequency of
collection; and (6) Reporting and/or
Recordkeeping burden. OMB invites
public comment.

Dated: April 22, 2003.
John D. Tressler,

Leader, Regulatory Management Group,
Office of the Chief Information Officer.

Federal Student Aid

Type of Review: Revision.

Title: Direct Loan Program’s General
Forbearance Request Form.

Frequency: On occasion.

Affected Public: Individuals or
household.

Reporting and Recordkeeping Hour
Burden:

Responses: 1,074,000.
Burden Hours: 214,800.

Abstract: Borrowers who receive
loans through the William D. Ford
Federal Direct Loan Program will use
this form to request forbearance on their
loans when they are willing but unable

to make their currently scheduled
monthly payments because of a
temporary financial hardship.

Requests for copies of the submission
for OMB review; comment request may
be accessed from http://
edicsweb.ed.gov, by selecting the
“Browse Pending Collections” link and
by clicking on link number 2228. When
you access the information collection,
click on “Download Attachments ““ to
view. Written requests for information
should be addressed to Vivian Reese,
Department of Education, 400 Maryland
Avenue, SW., Room 4050, Regional
Office Building 3, Washington, DC
20202-4651 or to the e-mail address
vivan.reese@ed.gov. Requests may also
be electronically mailed to the internet
address OCIO_RIMG@ed.gov or faxed to
202-708-9346. Please specify the
complete title of the information
collection when making your request.

Comments regarding burden and/or
the collection activity requirements
should be directed to Joseph Schubart at
(202) 708-9266. Individuals who use a
telecommunications device for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877—
8339.

[FR Doc. 03-10320 Filed 4-25-03; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF EDUCATION

Submission for OMB Review;
Comment Request

AGENCY: Department of Education.
SUMMARY: The Leader, Regulatory
Management Group, Office of the Chief
Information Officer invites comments
on the submission for OMB review as
required by the Paperwork Reduction
Act of 1995.

DATES: Interested persons are invited to
submit comments on or before May 28,
2003.

ADDRESSES: Written comments should
be addressed to the Office of
Information and Regulatory Affairs,
Attention: Lauren Wittenberg, Desk
Officer, Department of Education, Office
of Management and Budget, 725 17th
Street, NW., Room 10235, New
Executive Office Building, Washington,
DC 20503 or should be electronically
mailed to the internet address
Lauren.Wittenberg@omb.eop.gov.

SUPPLEMENTARY INFORMATION: Section
3506 of the Paperwork Reduction Act of
1995 (44 U.S.C. Chapter 35) requires
that the Office of Management and
Budget (OMB) provide interested
Federal agencies and the public an early
opportunity to comment on information
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collection requests. OMB may amend or
waive the requirement for public
consultation to the extent that public
participation in the approval process
would defeat the purpose of the
information collection, violate State or
Federal law, or substantially interfere
with any agency’s ability to perform its
statutory obligations. The Leader,
Regulatory Management Group, Office
of the Chief Information Officer,
publishes that notice containing
proposed information collection
requests prior to submission of these
requests to OMB. Each proposed
information collection, grouped by
office, contains the following: (1) Type
of review requested, e.g., new, revision,
extension, existing or reinstatement; (2)
Title; (3) Summary of the collection; (4)
Description of the need for, and
proposed use of, the information; (5)
Respondents and frequency of
collection; and (6) Reporting and/or
Recordkeeping burden. OMB invites
public comment.

Dated: April 22, 2003.
John D. Tressler,

Leader, Regulatory Management Group,
Office of the Chief Information Officer.

Office of Postsecondary Education

Type of Review: Revision.

Title: Reporting Forms on Teacher
Quality and Preparation.

Frequency: Annually.

Affected Public: State, Local, or Tribal
Gov’t, SEAs or LEAs; not-for-profit
institutions (primary).

Reporting and Recordkeeping Hour
Burden:

Responses: 1,309.
Burden Hours: 127,624.

Abstract: The Higher Education Act of
1998 calls for annual reports from states
and institutions of higher education on
the quality of teacher education and
related matters (Pub. L. 105—-244,
Section 207:20 U.S.C. 1027). The
purpose of the reports is to provide
greater accountability in the preparation
of America’s teaching forces and to
provide information and incentives for
its improvement. Most institutions of
higher education that have teacher
preparation programs must report
annually to their states on the
performance of their program
completers on teacher certification tests.
States, in turn, must report test
performance information, institution by
institution, to the Secretary of
Education, along with institutional
ranking. They must also report on their
requirements for licensing teachers,
state standards, alternative routes to
certification, waivers, and related items.
Annually reports form institutions are

due to the states, beginning April 7 each
year; reports from the states are due
annually to the Secretary, beginning
October 7 each year; the Secretary’s
report is due annually to Congress,
beginning April 7 each year.?

Requests for copies of the submission
for OMB review; comment request may
be accessed from http://
edicsweb.ed.gov, by selecting the
“Browse Pending Collections” link and
by clicking on link number 2220. When
you access the information collection,
click on “Download Attachments ““ to
view. Written requests for information
should be addressed to Vivian Reese,
Department of Education, 400 Maryland
Avenue, SW., Room 4050, Regional
Office Building 3, Washington, DC
20202—4651 or to the e-mail address
vivan.reese@ed.gov. Requests may also
be electronically mailed to the internet
address OCIO RIMG®@ed.gov or faxed
to 202—-708-9346. Please specify the
complete title of the information
collection when making your request.

Comments regarding burden and/or
the collection activity requirements
should be directed to Joseph Schubart at
(202) 708-9266 or via his e-mail address
Joe.Schubart@ed.gov. Individuals who
use a telecommunications device for the
deaf (TDD) may call the Federal
Information Relay Service (FIRS) at 1—
800-877-8339.

[FR Doc. 03—-10321 Filed 4-25-03; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF EDUCATION

Submission for OMB Review;
Comment Request

AGENCY: Department of Education.
SUMMARY: The Leader, Regulatory
Management Group, Office of the Chief
Information Officer invites comments
on the submission for OMB review as
required by the Paperwork Reduction
Act of 1995.

DATES: Interested persons are invited to
submit comments on or before May 28,
2003.

ADDRESSES: Written comments should
be addressed to the Office of
Information and Regulatory Affairs,
Attention: Lauren Wittenberg, Desk
Officer, Department of Education, Office
of Management and Budget, 725 17th
Street, NW., Room 10235, New
Executive Office Building, Washington,
DC 20503 or should be electronically
mailed to the internet address
Lauren.Wittenberg@omb.eop.gov.

1These dates are 1 year later than the dates in the
legislation.

SUPPLEMENTARY INFORMATION: Section
3506 of the Paperwork Reduction Act of
1995 (44 U.S.C. chapter 35) requires that
the Office of Management and Budget
(OMB) provide interested Federal
agencies and the public an early
opportunity to comment on information
collection requests. OMB may amend or
waive the requirement for public
consultation to the extent that public
participation in the approval process
would defeat the purpose of the
information collection, violate State or
Federal law, or substantially interfere
with any agency’s ability to perform its
statutory obligations. The Leader,
Regulatory Management Group, Office
of the Chief Information Officer,
publishes that notice containing
proposed information collection
requests prior to submission of these
requests to OMB. Each proposed
information collection, grouped by
office, contains the following: (1) Type
of review requested, e.g. new, revision,
extension, existing or reinstatement; (2)
title; (3) summary of the collection; (4)
description of the need for, and
proposed use of, the information; (5)
respondents and frequency of
collection; and (6) reporting and/or
recordkeeping burden. OMB invites
public comment.

Dated: April 23, 2003.
John D. Tressler,

Leader, Regulatory Management Group,
Office of the Chief Information Officer.

Office of Postsecondary Education

Type of Review: Extension.

Title: Fulbright-Hays Seminars
Abroad.

Frequency: One time per application.

Affected Public: Individuals or
household.

Reporting and Recordkeeping Hour
Burden:

Responses: 800. Burden Hours: 2,400.

Abstract: Forms to be used by
applicants under the Fulbright-Hays
Seminars Abroad Program which
provides opportunities for U.S.
educators to participate in short-term
study seminars abroad in the subject
areas of the social sciences, social
studies and the humanities.

This information collection is being
submitted under the Streamlined
Clearance Process for Discretionary
Grant Information Collections (1890—
0001). Therefore, the 30-day public
comment period notice will be the only
public comment notice published for
this information collection.

Requests for copies of the submission
for OMB review; comment request may
be accessed from http://
edicsweb.ed.gov, by selecting the
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“Browse Pending Collections” link and
by clicking on link number 2270. When
you access the information collection,
click on “Download Attachments” to
view. Written requests for information
should be addressed to Vivian Reese,
Department of Education, 400 Maryland
Avenue, SW., Room 4050, Regional
Office Building 3, Washington, DC
20202-4651 or to the e-mail address
vivan.reese@ed.gov. Requests may also
be electronically mailed to the internet
address OCIO_RIMG®@ed.gov or faxed to
202-708-9346. Please specify the
complete title of the information
collection when making your request.

Comments regarding burden and/or
the collection activity requirements
should be directed to Joseph Schubart at
(202) 708-9266 or to his e-mail address
Joe.Schubart@ed.gov. Individuals who
use a telecommunications device for the
deaf (TDD) may call the Federal
Information Relay Service (FIRS) at 1—
800-877-8339.

[FR Doc. 03—10325 Filed 4—25-03; 8:45 am)]
BILLING CODE 4000-01-P

DEPARTMENT OF ENERGY

Notice of Change in National
Environmental Policy Act (NEPA)
Compliance Approach for the Depleted
Uranium Hexafluoride (DUF6)
Conversion Facilities Project

AGENCY: Department of Energy.
ACTION: Notice of revised approach.

SUMMARY: On September 18, 2001, the
U.S. Department of Energy (DOE)
published a Notice of Intent (NOI) in the
Federal Register, announcing its
intention to prepare an Environmental
Impact Statement (EIS) for a proposed
action to construct, operate, maintain,
and decontaminate and decommission
two depleted uranium hexafluoride
(DUFS6) conversion facilities at
Portsmouth, Ohio, and Paducah,
Kentucky. DOE held three scoping
meetings to provide the public with an
opportunity to present comments on the
scope of the EIS, and to ask questions
and discuss concerns with DOE officials
regarding the EIS. The scoping meetings
were held in Piketon, Ohio on
November 28, 2001; in Oak Ridge,
Tennessee on December 4, 2001, and in
Paducah, Kentucky, on December 6,
2001. The purpose of this Notice is to
inform the public of the change in the
approach for the NEPA review for the
DUF6 conversion projects for Paducah
and Portsmouth, and to invite public
comments on the revised approach.
DATES: Comments received by May 30,
2003, will be considered in the

preparation of the draft EISs. Comments
received after that date will be
considered to the extent practicable.
ADDRESSES: Comments and suggestions
can be forwarded to Gary Hartman, U.S.
Department of Energy—Oak Ridge
Operations Office, Oak Ridge,
Tennessee 37831, telephone (865) 576—
0273, fax: (865) 576—0746, e-mail:
hartmangs@oro.doe.gov. Also contact
Mr. Hartman with any questions
regarding the DOE DUF6 conversion
project.

FOR FURTHER INFORMATION CONTACT: For
general information on the DOE NEPA
process, contact Carol M. Borgstrom,
Director, Office of NEPA Policy and
Compliance (EH—42), U.S. Department
of Energy, 1000 Independence Avenue,
SW., Washington, DC 20585-0119,
telephone (202) 586—4600 or leave a
message at (800) 472—2756.
SUPPLEMENTARY INFORMATION: On
September 18, 2001, the U.S.
Department of Energy (DOE) published
a Notice of Intent (NOI) in the Federal
Register (66 FR 48123), announcing its
intention to prepare an Environmental
Impact Statement (EIS) for a proposed
action to construct, operate, maintain,
and decontaminate and decommission
two depleted uranium hexafluoride
(DUF®6) conversion facilities at
Portsmouth, Ohio, and Paducah,
Kentucky. DOE held three scoping
meetings to provide the public with an
opportunity to present comments on the
scope of the EIS, and to ask questions
and discuss concerns with DOE officials
regarding the EIS. The scoping meetings
were held in Piketon, Ohio on
November 28, 2001; in Oak Ridge,
Tennessee on December 4, 2001, and in
Paducah, Kentucky, on December 6,
2001. The alternatives identified in the
NOI included a two-plant alternative
(two conversion plants would be built,
one at the Paducah Gaseous Diffusion
Plant site and another at the Portsmouth
Gaseous Diffusion Plant site), a one-
plant alternative (only one plant would
be built either at the Paducah or the
Portsmouth site), a use of existing UF6
conversion capacity alternative (DOE
would consider using already-existing
UF6 conversion capacity at commercial
nuclear fuel fabrication facilities in lieu
of constructing one or two new plants),
and the no action alternative. For
alternatives that involved constructing
one or two new plants, DOE planned to
consider alternative conversion
technologies, local siting alternatives
within the Paducah and Portsmouth
plant boundaries, and the shipment of
DUF6 cylinders stored at the East
Tennessee Technology Park (ETTP) near
Oak Ridge, Tennessee, to either the

Portsmouth or Paducah sites. The
technologies to be considered in the EIS
were those submitted in response to a
Request for Proposals (RFP) for
conversion services that DOE had issued
in October 2000, plus any other
technologies that DOE believed must be
considered.

Then, on August 2, 2002, the U.S.
Congress passed the 2002 Supplemental
Appropriations Act for Further Recovery
From and Response to Terrorist Attacks
on the United States (Public Law 107—
206). In pertinent part, this law required
that, within 30 days of enactment, DOE
award a contract for the scope of work
described in the October 2000 RFP,
including design, construction, and
operation of a DUF6 conversion plant at
each of the Department’s Paducah,
Kentucky and Portsmouth, Ohio sites.
Accordingly, the DOE awarded a
contract to Uranium Disposition
Services, LLC, on August 29, 2002.

In light of Public Law 107-206, and
DOE’s award of the contract to Uranium
Disposition Services, DOE reevaluated
the appropriate scope of its NEPA
review and decided to prepare two
separate EIS’s, one for the plant
proposed for the Paducah site and a
second for the Portsmouth site. The
proposed alternatives to be considered
in each EIS would focus primarily on
where the conversion facilities will be
sited at the respective sites, and a no
action alternative. DOE will also
consider impacts arising from shipment
of ETTP cylinders for conversion to
each site.

Schedule

Both draft EISs are scheduled to be
published in July 2003. A 45-day
comment period on the draft EISs is
planned, which will include public
hearings to receive comments.
Availability of the draft EISs, the dates
of the public comment period, and
information about the public hearings
will be announced in the Federal
Register and in the local news media.

The final EISs are scheduled for
publication in January 2004. The
Records of Decision would be issued no
sooner than 30 days after the U.S.
Environmental Protection Agency
notices of availability of the final EISs
are published in the Federal Register.
As directed by Pub. L. 107-206,
construction of the DUF6 conversion
facilities is scheduled to begin not later
than July 31, 2004.

The purpose of this Notice is to
inform the public of the change in the
approach for the NEPA review for the
DUF®6 conversion projects for Paducah
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and Portsmouth, and to invite public
comments on the revised approach.

David R. Allen,

NEPA Compliance Officer, Oak Ridge
Operations Office.

[FR Doc. 03—10373 Filed 4—25-03; 8:45 am)]
BILLING CODE 6450-01—P

DEPARTMENT OF ENERGY

Environmental Management Site-
Specific Advisory Board, Paducah

AGENCY: Department of Energy (DOE).
ACTION: Notice of open meeting.

SUMMARY: This notice announces a
meeting of the Environmental
Management Site-Specific Advisory
Board (EM SSAB), Paducah. The
Federal Advisory Committee Act (Pub.
L. 92-463, 86 Stat. 770) requires that
public notice of these meetings be
announced in the Federal Register.

DATES: Thursday, May 15, 2003, 5:30
p.m.—9 p.m.

ADDRESSES: 111 Memorial Drive,
Barkley Centre, Paducah, Kentucky.

FOR FURTHER INFORMATION CONTACT: W.
Don Seaborg, Deputy Designated
Federal Officer, Department of Energy
Paducah Site Office, Post Office Box
1410, MS-103, Paducah, Kentucky
42001, (270) 441-6806.

SUPPLEMENTARY INFORMATION:

Purpose of the Board: The purpose of
the Board is to make recommendations
to DOE and its regulators in the areas of
environmental restoration and waste
management activities.

Tentative Agenda

5:30 p.m. Informal Discussion
6:00 p.m. Call to Order; Introductions;
Approve April Minutes; Review
Agenda
6:10 p.m. DDFO’s Comments
* Budget Update
* ES & H Issues
* EM Project Updates
* CAB Recommendation Status
* Other
6:30 p.m. Federal Coordinator
Comments
6:40 p.m. Ex-officio Comments
6:50 p.m. Public Comments and
Questions
7:00 p.m. Review of Action Items
7:15 p.m. Break
7:25 p.m. Presentation
* Fiscal Year (FY) 2004 Budget—Judy
Penry (Oak Ridge Chief Financial
Officer [CFO])
* Waste Disposition Environmental
Assessment (EA) Addendum
8:10 p.m. Public Comments and
Questions

8:20 p.m. Task Force and
Subcommittee Reports

» Water Task Force

* Waste Operations Task Force

» Long Range Strategy/Stewardship

* Community Concerns

 Public Involvement/Membership
8:55 p.m. Administrative Issues

* Preparation for September Chairs’
Meeting

* June Dinner Meeting

* Review of Workplan

* Review Next Agenda

 Final Comments
9:10 p.m. Adjourn

Copies of the final agenda will be
available at the meeting.

Public Participation: The meeting is
open to the public. Written statements
may be filed with the Committee either
before or after the meeting. Individuals
who wish to make oral statements
pertaining to agenda items should
contact David Dollins at the address
listed above or by telephone at (270)
441-6819. Requests must be received
five days prior to the meeting and
reasonable provision will be made to
include the presentation in the agenda.
The Deputy Designated Federal Officer
is empowered to conduct the meeting in
a fashion that will facilitate the orderly
conduct of business. Each individual
wishing to make public comment will
be provided a maximum of five minutes
to present their comments as the first
item of the meeting agenda.

Minutes: The minutes of this meeting
will be available for public review and
copying at the Freedom of Information
Public Reading Room, 1E-190, Forrestal
Building, 1000 Independence Avenue,
SW., Washington, DC 20585 between 9
a.m. and 4 p.m., Monday-Friday, except
Federal holidays. Minutes will also be
available at the Department of Energy’s
Environmental Information Center and
Reading Room at 115 Memorial Drive,
Barkley Centre, Paducah, Kentucky
between 8 a.m. and 5 p.m. Monday
through Friday or by writing to David
Dollins, Department of Energy Paducah
Site Office, Post Office Box 1410, MS—
103, Paducah, Kentucky 42001 or by
calling him at (270) 441-6819.

Issued at Washington, DC, on April 23,
2003.
Belinda G. Hood,

Acting Deputy Advisory Committee
Management Officer.

[FR Doc. 03—-10374 Filed 4-25-03; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket Nos. ER03-610-000]

Allegheny Energy Supply Units 3, 4, &
5, LLC; Notice of Issuance of Order

April 21, 2003.

Allegheny Energy Supply Units 3, 4,
& 5, LLC (Allegheny 3, 4 & 5) filed an
application for market-based rate
authority, with an accompanying tariff.
The proposed market-based rate tariff
provides for the sale of capacity and
energy at market-based rates, as well as
sale of ancillary services into PJM
Interconnection LLC, New York
Independent System Operator, Inc., and
ISO New England, Inc. at market-based
rates. Allegheny 3, 4, & 5 also requested
waiver of various Commission
regulations. In particular, Allegheny 3,
4, & 5 requested that the Commission
grant blanket approval under 18 CFR
part 34 of all future issuances of
securities and assumptions of liability
by Allegheny 3, 4, & 5.

On April 18, 2003, pursuant to
delegated authority, the Director,
Division of Tariffs and Market
Development—South, granted the
request for blanket approval under part
34, subject to the following:

Any person desiring to be heard or to
protest the blanket approval of
issuances of securities or assumptions of
liability by Allegheny 3, 4, & 5 should
file a motion to intervene or protest with
the Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426, in accordance
with rules 211 and 214 of the
Commission’s rules of practice and
procedure (18 CFR 385.211 and
385.214).

Notice is hereby given that the
deadline for filing motions to intervene
or protests, as set forth above, is May 19,
2003.

Absent a request to be heard in
opposition by the deadline above,
Allegheny 3, 4, & 5 is authorized to
issue securities and assume obligations
or liabilities as a guarantor, indorser,
surety, or otherwise in respect of any
security of another person; provided
that such issuance or assumption is for
some lawful object within the corporate
purposes of Allegheny 3, 4, & 5
compatible with the public interest, and
is reasonably necessary or appropriate
for such purposes.

The Commission reserves the right to
require a further showing that neither
public nor private interests will be
adversely affected by continued
approval of Allegheny 3, 4, & 5’s
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issuances of securities or assumptions of
liability.

Copies of the full text of the Order are
available from the Commission’s Public
Reference Branch, 888 First Street, NE.,
Washington, DC 20426. The Order may
also be viewed on the Commission’s
Web site at http://www.ferc.gov, using
the “FERRIS” link. Enter the docket
number excluding the last three digits in
the docket number filed to access the
document. Comments, protests, and
interventions may be filed electronically
via the internet in lieu of paper. See 18
CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site under the “e-Filing” link. The
Commission strongly encourages
electronic filings.

Magalie R. Salas,
Secretary.

[FR Doc. 03—-10307 Filed 4—25-03; 8:45 am)]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket Nos. ER03-597-000 and ER03-597—
001]

Brookhaven Energy Limited
Partnership; Notice of Issuance of
Order

April 21, 2003.

Brookhaven Energy Limited
Partnership (Brookhaven) filed an
application for market-based rate
authority, with an accompanying tariff.
The proposed market-based rate tariff
provides for the sale of electric energy
and capacity at market-based rates.
Brookhaven also requested waiver of
various Commission regulations. In
particular, Brookhaven requested that
the Commission grant blanket approval
under 18 CFR part 34 of all future
issuances of securities and assumptions
of liability by Brookhaven.

On April 18, 2003, pursuant to
delegated authority, the Director,
Division of Tariffs and Market
Development—South, granted the
request for blanket approval under part
34, subject to the following:

Any person desiring to be heard or to
protest the blanket approval of
issuances of securities or assumptions of
liability by Brookhaven should file a
motion to intervene or protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with rules 211 and
214 of the Commission’s rules of
practice and procedure (18 CFR 385.211
and 385.214).

Notice is hereby given that the
deadline for filing motions to intervene
or protests, as set forth above, is May 19,
2003.

Absent a request to be heard in
opposition by the deadline above,
Brookhaven is authorized to issue
securities and assume obligations or
liabilities as a guarantor, indorser,
surety, or otherwise in respect of any
security of another person; provided
that such issuance or assumption is for
some lawful object within the corporate
purposes of Brookhaven, compatible
with the public interest, and is
reasonably necessary or appropriate for
such purposes.

The Commission reserves the right to
require a further showing that neither
public nor private interests will be
adversely affected by continued
approval of Brookhaven’s issuances of
securities or assumptions of liability.

Copies of the full text of the Order are
available from the Commission’s Public
Reference Branch, 888 First Street, NE.,
Washington, DC 20426. The Order may
also be viewed on the Commission’s
Web site at http://www.ferc.gov, using
the “FERRIS” link. Enter the docket
number excluding the last three digits in
the docket number filed to access the
document. Comments, protests, and
interventions may be filed electronically
via the internet in lieu of paper. See 18
CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site under the “e-Filing” link. The
Commission strongly encourages
electronic filings.

Magalie R. Salas,

Secretary.

[FR Doc. 03-10306 Filed 4-25-03; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. ER03-622-000]

Capital Power, Inc.; Notice of Issuance
of Order

April 21, 2003.

Capital Power, Inc. (Capital Power)
filed an application for market-based
rate authority, with an accompanying
rate schedule. The proposed rate
schedule provides for the sale of
capacity and energy at market-based
rates. Capital Power is a Michigan
corporation that intends to engage in the
wholesale trading of electricity. Capital
Power also requested waiver of various
Commission regulations. In particular,
Capital Power requested that the

Commission grant blanket approval
under 18 CFR part 34 of all future
issuances of securities and assumptions
of liability by Capital Power.

On April 18, 2003, pursuant to
delegated authority, the Director,
Division of Tariffs and Market
Development—South, granted the
request for blanket approval under part
34, subject to the following:

Any person desiring to be heard or to
protest the blanket approval of
issuances of securities or assumptions of
liability by Capital Power should file a
motion to intervene or protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with rules 211 and
214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 385.214).

Notice is hereby given that the
deadline for filing motions to intervene
or protests, as set forth above, is May 19,
2003.

Absent a request to be heard in
opposition by the deadline above,
Capital Power is authorized to issue
securities and assume obligations or
liabilities as a guarantor, indorser,
surety, or otherwise in respect of any
security of another person; provided
that such issuance or assumption is for
some lawful object within the corporate
purposes of Capital Power, compatible
with the public interest, and is
reasonably necessary or appropriate for
such purposes.

The Commission reserves the right to
require a further showing that neither
public nor private interests will be
adversely affected by continued
approval of Capital Power’s issuances of
securities or assumptions of liability.

Copies of the full text of the Order are
available from the Commission’s Public
Reference Branch, 888 First Street, NE.,
Washington, DC 20426. The Order may
also be viewed on the Commission’s
Web site at http://www.ferc.gov , using
the “FERRIS” link. Enter the docket
number excluding the last three digits in
the docket number filed to access the
document. Comments, protests, and
interventions may be filed electronically
via the internet in lieu of paper. See 18
CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site under the “e-Filing” link. The
Commission strongly encourages
electronic filings.

Magalie R. Salas,
Secretary.

[FR Doc. 03-10308 Filed 4-25-03; 8:45 am]
BILLING CODE 6717-01-P
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DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. ER02-2014-010]

Entergy Services, Inc.; Notice of Filing

April 21, 2003.

Take notice that on April 14, 2003,
Entergy Services, Inc., on behalf of the
Entergy Operating Companies, Entergy
Arkansas, Inc., Entergy Gulf States, Inc.,
Entergy Louisiana, Inc., Entergy
Mississippi, Inc., and Entergy New
Orleans, Inc. (collectively Entergy), filed
a compliance filing in response to the
Commission’s March 13, 2003, Order
On Amended Generator Operating
Limits Filing (March 13 Order) Entergy
Servs., Inc., 102 FERC {61,281.1
Entergy states that the compliance filing
implements revisions to Attachment Q
to the Entergy Open Access
Transmission Tariff that were required
by the March 13 Order and contains
Entergy’s status report on
implementation of Attachment Q.

Any person desiring to intervene or to
protest this filing should file with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with rules 211 and
214 of the Commission’s rules of
practice and procedure (18 CFR 385.211
and 385.214). Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. All such
motions or protests should be filed on
or before the comment date, and, to the
extent applicable, must be served on the
applicant and on any other person
designated on the official service list.
This filing is available for review at the
Commission or may be viewed on the
Commission’s Web site at http://
www.ferc.gov, using the “FERRIS” link.
Enter the docket number excluding the
last three digits in the docket number
field to access the document. For
assistance, contact FERC Online
Support at
FERCOnlineSupport@ferc.gov or toll-
free at (866)208—-3676, or for TTY,
contact (202)502—-8659. Protests and
interventions may be filed electronically
via the Internet in lieu of paper; see 18
CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site under the “e-Filing” link. The

1This same Notice of Filing was erroneously
issued on April 16, 2003, in Docket No. ER02—
2014-014 on April 16, 2003. That Notice has been
rescinded.

Commission strongly encourages
electronic filings.
Comment Date: May 5, 2003.

Magalie R. Salas,
Secretary.

[FR Doc. 03—10305 Filed 4-25-03; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Project Nos. 2942-005, 2931-002, 2941—
002, 2932-003, and 2897-003]

S.D. Warren Company; Notice
Rejecting Proposal To Use Alternative
Means of Dispute Resolution

April 21, 2003.

On March 28, 2003, S.D. Warren,
pursuant to Rule 604 of the
Commission’s Rules of Practice and
Procedure, 18 CFR 385.604, filed a
request to initiate alternative dispute
resolution in respect to the pending
relicensing proceeding for its Dundee,
Gambo, Little Falls, Mallison Falls, and
Saccarappa Projects Nos. 2942, 2931,
2941, 2932, and 2897, respectively.

Rule 604(a)(1) provides that
participants to a proceeding may use
alternative means of dispute resolution
to resolve all or part of any pending
matter if the participants agree. Rule
604(e)(3) provides that a proposal to use
alternative means of dispute resolution
must include the signatures of all
participants or evidence otherwise
indicating the consent of all
participants.

The proposal submitted by S.D.
Warren does not include signatures of
the other participants to the proceeding
or evidence indicating the consent of all
participants. In addition, responses to
S.D. Warren’s request were filed by the
U.S. Department of the Interior and by
American Rivers and Friends of the
Presumpscot River, all participants in
the relicensing proceeding. These
participants object to S.D. Warren’s
proposal. Because the proposal does not
conform to the provisions of Rule 604
requiring consent of all participants,
S.D. Warren’s request must be rejected.

This notice constitutes final agency
action. Requests for rehearing by the
Commission of this rejection must be
filed within 30 days of the date of
issuance of this notice, pursuant to 18
CFR 385.713.

Magalie R. Salas,

Secretary.

[FR Doc. 03—-10309 Filed 4-25-03; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. EC03-77-000, et al.]

El Paso Merchant Energy, L.P., et al.;
Electric Rate and Corporate Filings

April 18, 2003.

The following filings have been made
with the Commission. The filings are
listed in ascending order within each
docket classification.

1. El Paso Merchant Energy, L.P.,
Mohawk River Funding IV, L.L.C.

[Docket No. EC03-77-000]

Constellation Power Source, Inc.Take
notice that on April 15, 2003, El Paso
Merchant Energy, L.P. (EPME), Mohawk
River Funding IV, L.L.C. (MRF IV) and
Constellation Power Source, Inc. (CPSI)
(jointly, Applicants) filed with the
Federal Energy Regulatory Commission
(Commission) an application pursuant
to section 203 of the Federal Power Act
for authorization for EPME to assign an
electric purchase agreement to CPSI.
Applicants also requested expedited
consideration of the Application and
privileged treatment for certain exhibits
pursuant to 18 CFR 33.9 and 388.112.

Comment Date: May 6, 2003.

2. California Independent System
Operator Corporation

[Docket Nos. EL00-95-082, and EL00-98—
070]

Take notice that on April 14, 2003,
the California Independent System
Operator Corporation (ISO) submitted a
filing in compliance with the
Commission’s March 13, 2003 “Order
on Compliance Filing,” 102 FERC
961,285 (2003), issued in the above-
referenced dockets.

The ISO states that it has served
copies of this filing upon all entities that
are on the official service list for the
docket.

Comment Date: May 14, 2003.

3. California Independent System
Operator Corporation

[Docket Nos. ER03-218-002, and ER03—-219—
002]

Take notice that on April 15, 2003,
the California Independent System
Operator Corporation (ISO) made a
filing (Compliance Filing) in
compliance with the Commission’s
January 24, 2003, Order in Docket Nos.
ER03-218-000 and ER03-219-000
(January 24 Order). The ISO states that
the purpose of the Compliance Filing is
to submit certain changes to the ISO
Tariff and the Transmission Control
Agreement to bring them into
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conformance with the directives of
January 24 Order.

The ISO states that this filing has been
served on the Public Utilities
Commission of the State of California,
the California Energy Commission, the
California Electricity Oversight Board,
and all parties with effective Scheduling
Coordinator Agreements under the ISO
Tariff. The ISO is requesting that the
Commission delay acting on the
Compliance Filing until it has acted on
certain Requests for Rehearing of the
January 24 Order.

Comment Date: May 6, 2003.

4. California Independent System
Operator Corporation

[Docket No. ER03—407-003]

Take notice that on April 16, 2003,
the California Independent System
Operator Corporation (ISO) submitted
an errata filing concerning the ISO’s
April 11, 2003, filing to comply with the
Commission’s March 12, 2003, “Order
Conditionally Accepting Tariff
Amendment For Filing, as Modified,
Granting Waiver of Notice, and
Directing Compliance Filing,” 102 FERC
q 61,268 issued in Docket No. ER03—
407-000. The ISO states that copies of
this filing have been served upon all
entities that are on the official service
list for Docket No. ER03—407-000.

Comment Date: May 7, 2003.

5. ISG Sparrows Point Inc

[Docket No. ER03-693-001]

Take notice that on April 15, 2003,
ISG Sparrows Point Inc., (ISG Sparrows
Point) filed an amendment to its April
1, 2003, Petition for Acceptance of
Initial Rate Schedule, Waivers and
Blanket Authority, and Request for
Shortened Notice and Expedited Action.
ISG Sparrows Point proposes to revise
its originally proposed FERC Electric
Tariff, Original Volume No. 1, to reflect
the Commission’s action in Aquila Inc.,
101 FERC 1 61,331. ISG Sparrows Point
requests an effective date for the
amended rate schedule of May 1, 2003.

Comment Date: April 28, 2003.

6. New York Independent System
Operator, Inc.

[Docket No. ER03-749-000]

Take notice that on April 16, 2003,
the New York Independent System
Operator, Inc. (NYISO), filed corrections
to its May 31, 2002, filing in which the
NYISO indicates that it proposed to
modify the manner in which it recovers
charges assessed to customers under its
Open Access Transmission Tariff
(OATT) and Market Administration and
Control Area Services Tariff (Services
Tariff).

The NYISO states that it has served a
copy of this filing upon all parties that
have executed Service Agreements
under the NYISO’s OATT or Services
Tariff, the New York State Public
Service Commission, and the electric
utility regulatory agencies in New Jersey
and Pennsylvania.

Comment Date: May 7, 2003.

7. D.E. Shaw Plasma Power, L.L.C.

[Docket No. ER03—-750-000]

Take notice that on April 16, 2003, D.
E. Shaw Plasma Power, L.L.C.,
submitted a notice of withdrawal of the
proposed rate schedule filed on
December 18, 2002.

Comment Date: May 7, 2003.

8. MidAmerican Energy Company

[Docket No. ER03—-751-000]

Take notice that on April 16, 2003,
MidAmerican Energy Company
(MidAmerican) tendered for filing an
amended Service Agreement between
MidAmerican and Resale Power Group
of Iowa (RPGI). MidAmerican seeks an
effective date of April 17, 2003.

MidAmerican states that copies of this
filing have been served on RPGI, the
Towa Utilities Board, the Illinois
Commerce Commission, and the South
Dakota Public Utilities Commission.

Comment Date: May 7, 2003.

9. Solaro Energy Power Marketing
Corporation

[Docket No. ER03-752—-000]

Take notice that on April 16, 2003,
Solaro Energy Power Marketing
Corporation (Solaro Energy) petitioned
the Commission for acceptance of
Solaro Energy Rate Schedule FERC No.
1; the granting of certain blanket
approvals, including the authority to
sell electricity at market-based rates;
and the waiver of certain Commission
regulations.

Comment Date: May 7, 2003.

10. The Detroit Edison Company

[Docket No. ES03-35-000]

Take notice that on April 16, 2003,
The Detroit Edison Company submitted
an application pursuant to section 204
of the Federal Power Act seeking
authorization to issue short-term debt
securities in an amount not to exceed $1
billion.

Comment Date: May 8, 2003.

Standard Paragraph

Any person desiring to intervene or to
protest this filing should file with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with rules 211 and
214 of the Commission’s rules of

practice and procedure (18 CFR 385.211
and 385.214). Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. All such
motions or protests should be filed on
or before the comment date, and, to the
extent applicable, must be served on the
applicant and on any other person
designated on the official service list.
This filing is available for review at the
Commission or may be viewed on the
Commission’s Web site at http://
www.ferc.gov, using the “FERRIS” link.
Enter the docket number excluding the
last three digits in the docket number
field to access the document. For
assistance, please contact FERC Online
Support at
FERCOnlineSupport@ferc.gov or toll-
free at (866) 208—3676, or for TTY,
contact (202) 502—8659. Protests and
interventions may be filed electronically
via the Internet in lieu of paper; see 18
CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site under the “e-Filing” link. The
Commission strongly encourages
electronic filings.

Magalie R. Salas,

Secretary.

[FR Doc. 03—10304 Filed 4—25-03; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. ER03-564-001, et al.]

Midwest Independent Transmission
System Operator, Inc., et al.; Electric
Rate and Corporate Filings

April 21, 2003.

The following filings have been made
with the Commission. The filings are
listed in ascending order within each
docket classification.

1. Midwest Independent Transmission
System Operator, Inc.

[Docket No. ER03-564—001]

Take notice that on April 17, 2003,
the Midwest Independent Transmission
System Operator, Inc. (Midwest ISO)
submitted for filing an original and five
copies of proposed amendments to
Exhibit A to the Network Integration
Transmission Service Agreement for
Wisconsin Public Power, Inc. (WPPI),
Service Agreement No. 532 (NITS
Agreement) under the Midwest ISO’s
Open Access Transmission Tariff
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(Tariff), FERC Electric Tariff, Second
Revised Volume No. 1.

The Midwest ISO has requested
waiver of the Commission’s 60-day
notice requirement and an effective date
of February 1, 2003.

The Midwest ISO states that it has
served copies of its filing on all affected
customers and that it has electronically
served a copy of this filing, without
attachments, upon all Midwest ISO
Members, Member representatives of
Transmission Owners and Non-
Transmission Owners, the Midwest ISO
Advisory Committee participants,
Policy Subcommittee participants, as
well as all state commissions within the
region. In addition, Midwest ISO states
that the filing has been electronically
posted on the Midwest ISO’s Web site
at http://www.midwestiso.org under the
heading “Filings to FERC” for other
interested parties in this matter. The
Midwest ISO indicates that it will
provide hard copies to any interested
parties upon request.

Comment Date: May 8, 2003.

2. American Electric Power Service
Corporation

[Docket No. ER03-659-001]

Take notice that on April 17, 2003,
the American Electric Power Service
Corporation (AEPSC) tendered for filing
an executed Amended and Restated
Interconnection and Operation
Agreement between Ohio Power
Company and Lawrence Energy Center
LLC. AEPSC states that the agreement is
pursuant to the AEP Companies’ Open
Access Transmission Service Tariff
(OATT) that has been designated as the
Operating Companies of the American
Electric Power System FERC Electric
Tariff Third Revised Volume No. 6,
effective July 31, 2001. AEP requests an
effective date of June 16, 2003.

AEPSC states that a copy of the filing
was served upon Lawrence Energy
Center and the Public Utilities
Commission of Ohio.

Comment Date: May 8, 2003.

3. American Electric Power Service
Corporation

[Docket No. ER03-660-001]

Take notice that on April 17, 2003,
the American Electric Power Service
Corporation (AEPSC) tendered for filing
an executed Amended and Restated
Interconnection and Operation
Agreement between Ohio Power
Company and Lawrence Energy Center
LLC. AEPSC states that the agreement is
pursuant to the AEP Companies’ Open
Access Transmission Service Tariff
(OATT) that has been designated as the
Operating Companies of the American

Electric Power System FERC Electric
Tariff Third Revised Volume No. 6,
effective July 31, 2001. AEP requests an
effective date of June 16, 2003.

AEPSC states that a copy of the filing
was served upon Lawrence Energy
Center and the Public Utilities
Commission of Ohio.

Comment Date: May 8, 2003.

4. FPL Energy New England
Transmission, LLC

[Docket Nos. OA03—4—-000 and OA03-5-000]

Take notice that on April 8, 2003, FPL
Energy New England Transmission, LLC
(Applicant) filed with the Federal
Energy Regulatory Commission
(Commission) a request for expedited
order confirming that it has complied
with the requirements of Order No. 888
by placing its transmission facilities
under the control of the New England
Independent System Operator.
Applicant also requested an expedited
order confirming that the standards of
conduct with its pleading comply with
the requirements of Order No. 889.

Comment Date: May 21, 2003.
Standard Paragraph

Any person desiring to intervene or to
protest this filing should file with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 385.214). Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. All such
motions or protests should be filed on
or before the comment date, and, to the
extent applicable, must be served on the
applicant and on any other person
designated on the official service list.
This filing is available for review at the
Commission or may be viewed on the
Commission’s Web site at http://
www.ferc.gov , using the “FERRIS” link.
Enter the docket number excluding the
last three digits in the docket number
field to access the document. For
assistance, please contact FERC Online
Support at
FERCOnlineSupport@ferc.gov or toll-
free at (866)208—-3676, or for TTY,
contact (202)502—-8659. Protests and
interventions may be filed electronically
via the Internet in lieu of paper; see 18
CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site under the “e-Filing” link. The

Commission strongly encourages
electronic filings.

Magalie R. Salas,
Secretary.

[FR Doc. 03-10322 Filed 4-25-03; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Notice

April 23, 2003.

The Following Notice of Meeting is
published pursuant to section 3(a) of the
Government in the Sunshine Act (Pub.
L. No. 94-409), 5 U.S.C. 552B:

Agency Holding Meeting: Federal
Energy Regulatory Commission.

Date and Time: April 30, 2003, 10
a.m.

Place: Room 2C, 888 First Street, NE.,
Washington, DC 20426.

Status: Open.

Matters to be Considered: Agenda

Note.— Items listed on the Agenda may be
deleted without further notice.

FOR MORE INFORMATION CONTACT:
Magalie R. Salas, Secretary, Telephone
(202) 502-8400, for a Recording Listing
Items Stricken from or Added to the
Meeting, Call (202) 502-8627.

This is a list of matters to be
considered by the commission. It does
not include a listing of all papers
relevant to the items on the agenda;
however, all public documents may be
examined in the Reference and
Information Center.

826th—Meeting April 30, 2003; Regular
Meeting 10 a.m.

Administrative Agenda
A-1.

Docket# AD02-1, 000, Agency

Administrative Matters
A-2.

Docket# AD02-7, 000, Customer Matters,
Reliability, Security and Market
Operations

A-3.

Docket# AD03-8, 000, Regional Market
Monitor State of the Market
Presentations

Markets, Tariffs and Rates—Electric
E-1.
Omitted
E-2.
Omitted
E-3.
Omitted
E-4.

DOCKET# EL98-6, 001, Old Dominion
Electric Cooperative v. Public Service
Electric and Gas Gompany

E-5.
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Docket# ER02-2560, 001, Louisville Gas
and Electric Company and Kentucky
Utilities Company

E-6.

Docket# PA03-1, 000, America Electric
Power Co.

Other#s PA03-2, 000, Aquila Marketing
Service

PA03-3, 000, Coral Energy Resources, LP

PA03-4, 000, CMS Marketing Services &
Trading

PA03-5, 000, Dynegy, Inc.

PA03-6, 000, Duke Energy Trading and
Marketing, LLC,

PA03-7, 000, E]l Paso Merchant Energy, LP

PA03-8, 000, Mirant Americas Energy
Marketing, LP

PA03-9, 000, Reliant Resources, Inc.

PA03-10, 000, Sempra Energy Trading
Corp.

PA03-11, 000, Williams Energy Marketing
& Trading Company

E-7.

Docket# ER03-583, 000, Entergy Services,
Inc., and EWO Marketing LP

Other#s ER03-681 000 Entergy Services,
Inc., and Entergy Power, Inc.

ER03-682, 000, Entergy Services, Inc., and
Entergy Power, Inc.

ER03-682, 001, Entergy Services, Inc., and
Entergy Power, Inc.

E-8.

Docket# EC03-53, 000, Ameren Energy
Generating Company and Union Electric
Company, d/b/a AmerenUE

E-9.
Docket# ER03-452 000 Conjunction LLC
E-10.

Docket# ER01-2099, 002, Neptune

Regional Transmission System, LLC
E-11.

Docket# ER03-218, 001, California
Independent System Operator
Corporation

Other#s ER03-219, 001, California
Independent System Operator
Corporation

EC03-81, 000, California Independent
System Operator Corporation

E-12.

Omitted

E-13.
Omitted
E-14.

Docket# OA97-261, 004 Pennsylvania-New
Jersey-Maryland Interconnection

Other#s EC96-28, 005, Atlantic City
Electric Company, Baltimore Gas and
Electric Company, Delmarva Power &
Light Company, Jersey Central Power &
Light Company, Metropolitan Edison
Company, Pennsylvania Electric
Company, Pennsylvania Power & Light
Company, Potomac Electric Power
Company, and Public Service Electric
and Gas Company

EC96-28, 006, Atlantic City Electric
Company, Baltimore Gas and Electric
Company, Delmarva Power & Light
Company, Jersey Central Power & Light
Company, Metropolitan Edison
Company, Pennsylvania Electric
Company, Pennsylvania Power & Light
Company, Potomac Electric Power
Company, and Public Service Electric
and Gas Company

EC96-29, 005, PECO Energy Company

EC96-29, 006, PECO Energy Company

EL96-69, 005, Atlantic City Electric
Company, Baltimore Gas and Electric
Company, Delmarva Power & Light
Company, Jersey Central Power & Light
Company, Metropolitan Edison
Company, Pennsylvania Electric
Company, Pennsylvania Power & Light
Company, Potomac Electric Power
Company, and Public Service Electric
and Gas Company

EL96-69, 006, Atlantic City Electric
Company, Baltimore Gas and Electric
Company, Delmarva Power & Light
Company, Jersey Central Power & Light
Company, Metropolitan Edison
Company, Pennsylvania Electric
Company, Pennsylvania Power & Light
Company, Potomac Electric Power
Company, and Public Service Electric
and Gas Company

ER96-2516, 005, Atlantic City Electric
Company, Baltimore Gas and Electric
Company, Delmarva Power & Light
Company, Jersey Central Power & Light
Company, Metropolitan Edison
Company, Pennsylvania Electric
Company, Pennsylvania Power & Light
Company, Potomac Electric Power
Company, and Public Service Electric
and Gas Company

ER96-2516, 006, Atlantic City Electric
Company, Baltimore Gas and Electric
Company, Delmarva Power & Light
Company, Jersey Central Power & Light
Company, Metropolitan Edison
Company, Pennsylvania Electric
Company, Pennsylvania Power & Light
Company, Potomac Electric Power
Company, and Public Service Electric
and Gas Company

ER96-2668, 005, PECO Energy Company

ER96-2668, 006, PECO Energy Company

EC97-38, 003, Pennsylvania Electric
Company, Pennsylvania Power & Light
Company, Potomac Electric Power
Company, Public Service Electric and
Gas Company, Atlantic City Electric
Company, Baltimore Gas and Electric
Company, Delmarva Power & Light
Company, Jersey Gentral Power & Light
Company, and Metropolitan Edison
Company

EC97-38, 004, Pennsylvania Electric
Company, Pennsylvania Power & Light
Company, Potomac Electric Power
Company, Public Service Electric and
Gas Company, Atlantic City Electric
Company, Baltimore Gas and Electric
Company, Delmarva Power & Light
Company, Jersey Central Power & Light
Company, and Metropolitan Edison
Company

EL97-44, 003, Pennsylvania-New Jersey-
Maryland Interconnection Restructuring

EL97-44, 004, Pennsylvania-New Jersey-
Maryland Interconnection Restructuring

0A97-261, 005, Pennsylvania-New Jersey-
Maryland Interconnection

0OA